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The appellant, appeared before the High Court sitting at 

Kabwe, on an information containing one count of the 

offence of murder contrary to section 200 of the Penal 

Code. It was alleged that on 7th  June 2016, he murdered 

Prisca Nwape. He denied the charge, but was convicted 

following a trial. The court then imposed capital 

punishment on him. 

The circumstances surrounding the commission of the 

offence are that on 7th  June 2016, at night, Ashard Malama 

was asleep at his girlfriend's house at Nakucheche 

Fishing Camp, in Mumbwa. His girlfriend, Prisca Mwape, 

was, before they divorced, the appellant's wife. The 

appellant, who was armed with a knife, forced his way 

into the house and demanded that his former wife go with 

him, but she refused. Ashard Malama attempted to disarm 

the appellant but failed, suffering injury to his hands 
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in the process. Fearing that he would be stabbed, he fled 

from the house. 

At about llpm, the same night, Diance Shangati, who was 

Prisca Mwape's uncle, received a phone call informing him 

that his niece, had been stabbed. In the company of 

Chrisford Kayoba, a relative, they went to the house 

where Prisca was. They found her in a pool of blood and 

gasping for breath. On being questioned about what had 

happened, she told them that she had been stabbed by the 

appellant. 

Diance Shangati, Chrisford Kayoba and other persons, went 

to the appellant's house, which was in the same village 

and apprehended him. They also searched his house for the 

knife that was used to inflict the injury, but did not 

find it. They took him to where Prisca was. Prisca, who 

was weak, confirmed that it was the appellant who had 

stabbed her and she also lamented that her death would 
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result in her children suffering. She died 20 minutes 

later while being taken to the hospital. 

The appellant's wife, who was called as a prosecution 

witness, recalled how the appellant left home on 6th  June 

2016, after informing her that he would be away for 5 

days. A day later, on 7th  June 2016, he returned home just 

before midnight. Not long thereafter, a group of people 

came looking for him, they claimed that he had stabbed 

someone. They apprehended him and searched their house 

for a knife. They did not find it. The following morning, 

she discovered a bloodied knife which she handed over to 

the police. 

In his defence, the appellant denied stabbing Prisca 

Mwape. He told the trial judge that on 7th June 2016, in 

the evening, he left his house to see his uncle. He did 

not find him and so he returned home. Soon after he 

returned, a mob apprehended him and they accused him of 
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having stabbed his former wife. They searched his house 

for a knife, but found nothing. 

The trial judge found that it was not in dispute that 

Prisca Mwape died from the injuries she suffered after 

being stabbed. She considered the fact that Diance 

Shangati, Chrisford Kayoba and the appellant's wife, were 

related to Prisca Mwape and ruled out the possibility 

that they had a reason to falsely implicating the 

appellant. Consequently, she found their evidence to be 

credible. She accepted Diance Shangati and Chrisford 

Kayoba's evidence that before she died, Prisca Mwape told 

them that she was stabbed by the appellant. She also 

accepted Ashard Malama's evidence that the appellant, who 

was armed with a knife, attacked him while he was in the 

company of Prisca Mwape. That was shortly before she was 

found injured. 

Four grounds of appeal have been advanced in support of 

the appeal. However, before we deal with them, it 
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necessary that we say something on the trial judge's 

decision to allow the prosecutor cross-examine the 

appellant using the statement he made to the police. 

In the course of investigating this case, the appellant 

gave a statement to the police after being warned and 

cautioned. The statement was not produced into evidence 

during the prosecution's case. However, when the 

appellant took the stand, the trial judge allowed the 

prosecutor to cross-examine him using the statement. It 

was suggested that his evidence in court was in conflict 

with what he had told the police. 

In a criminal trial, while the prosecutor is at large to 

cross examine an accused person or his witness, on any 

matter that is relevant to the case, a document or any 

other article, that was not tendered into evidence during 

the prosecution's case, cannot be used in aid of such 

cross examination. Only documents or articles that have 

been produced and admitted into evidence as exhibits, can 

be used for cross examination. 
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A document or article that was not produced by the 

prosecutor before the close of their case, can only be 

introduced into evidence through section 210 of the 

Criminal Procedure Code. It provides as follows: 

"If the accused person adduces evidence in his defence 

introducing new a matter which the advocate for the 

prosecution could not by the exercise of reasonable 

diligence have foreseen, the court may allow the 

advocate for the prosecution to adduce evidence in reply 

to contradict the said matter." 

The import of the provision was considered in the case 

of Joseph Knox Simwanza v The People'. The Supreme Court 

held that before the prosecution can be allowed to 

introduce such evidence, it must be demonstrated that the 

need for the evidence could not have been foreseen until 

after the accused person or his witnesses had testified. 

In this case, the statement was in the possession of the 

prosecutor and therefore available before the 

commencement of the trial and it can be said that it was 

foreseeable that the appellant could have told the court 

something different from what he told the police. 
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Further, the appellant had not closed his defence, at the 

point when the prosecutor was allowed to introduce the 

contents of the statement into evidence through cross 

examination. The only route for the introduction of 

evidence after the close of the prosecution's case, was 

therefore not available to the appellant. 

Having chosen not to produce the statement during the 

prosecution's case, the prosecutor should not have been 

allowed to sneak the contents of the statement into 

evidence through cross examination. Given that the 

introduction of a confession statement may be subject to 

the need to prove, beyond all reasonable doubt, that it 

was made freely and voluntarily, the procedure adopted 

to introduce the contents of the document in this case, 

was highly undesirable. 

Though it was wrong for the trial judge to allow the 

appellant to be cross examined using the statement, we 

find that he suffered no prejudice. This is because what 



410- 

he said in response to that cross examination, was not 

taken into account, when the trial judge was considering 

the case against him. 

Reverting to the grounds of appeal, it is contended that, 

Loveness Chama, the appellant's wife, should not have 

been called as a prosecution witness without the 

appellant's consent; that Diance Shangati and Chrisford 

Kayoba's evidence that Prisca Mwape told them that the 

appellant stabbed her should not have been received 

because it was hearsay; that since Diance Shangati, 

Ashard Malama and Chrisford Kayoba, were witnesses with 

a possible interest of their own to serve, their evidence 

should have been corroborated; and that there was 

dereliction of duty when the knife recovered by the 

appellants' wife was not subjected to forensic 

examination. 

In support of the argument that Loveness Chama should not 

have been called as a prosecution witness without the 

appellant's approval, Mr. Siatwinda referred to section 
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151 of The Criminal Procedure Code. He then submitted 

that since she was married to the appellant, she should 

not have been allowed to testify without his consent. 

In response, Ms. Mumba conceded that Loveness Chama could 

not have been called as a prosecution witness without the 

consent of the appellant. 

Section 151 of the Criminal Procedure Code, deals with 

the admissibility of the evidence of a spouse and it 

provides as follows: 

(1) In any inquiry or trial, the wife or husband of the 

person charged shall be a competent witness for the 

prosecution or defence without the consent of such 

person- 

(a) in any case where the wife or husband of a 

person charged may, under any law in force for the 

time being, be called as a witness without the 

consent of such person; 

(b) in any case where such person is charged with 

an offence under Chapter XV of the Penal Code or 

with bigamy; 

(c) in any case where such person is charged in 

respect of an act or omission affecting the person 

or property of the wife or husband of such person 

or the children of either of them. 

(2) 
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It is clear from this provision that the consent of an 

accused person, before a spouse is called by the 

prosecutor, is dependent on the charge he is facing. In 

the first instance, subsection (a) provides that the 

consent will not be required if any statutory provision 

allows it. Section 128 of the Juveniles Act provides as 

follows: 

"In any proceedings against any person for any scheduled 

offence, the husband or wife of the person charged shall 

be a competent witness for the prosecution or defence 

without the consent of such person." 

The applicable schedule, which is the First Schedule to 

that Act, lists the following offences: 

"-The murder or manslaughter of a juvenile; 

-Infanticide; 

-Any offence against sections 136 or 171 of the Penal 

Code; 

-Any offence against a juvenile under sections 137, 155, 

156, -157, 158, 159, 199, 247 or 248 of the Penal Code; 

-Any offence under section 46, 47, 48, 50 or 54 of this 

Act; 

-Any offence under section 8 of the Suicide Act where 

the person who killed himself is a juvenile;" 
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Further, under subsection (b) of the provision, a spouse 

can be called as a prosecution witness without the 

consent of the accused person where he is charged with 

the offence of bigamy or any offence in Chapter XV of the 

Penal Code. Chapter XV of the Penal Code deals with 

offences against morality and they include, rape, 

indecent 	assault, 	defilement, 	procuring 	for 

prostitution, abortion, unnatural acts and incest. 

The third cluster of offences to which the provision is 

applicable are those set out in subsection (c) . It 

relates to any offence where a spouse has suffered 

personal injury or damage has been occasioned to their 

property. The provision extends to occasions where injury 

is inflicted to a child of either spouse or damage is 

caused to the property of such a child. 

In a case where a man is charged with the murder of a 

person who is not his child or wife, the evidence of his 

wife is only admissible, without his consent, if the 
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victim is a juvenile; see the schedule to section 128 of 

the Juveniles Act. In this case, it does not appear that 

Prisca Mwape was a juvenile. Though there is no direct 

evidence of her age, the post-mortem report gives her age 

as an "adult". On this evidence, it can be said she was 

not a juvenile. 

In the circumstances, we agree with the submissions by 

both counsels, that the testimony of Loveness Chama 

should not have been received because the appellant did 

not consent to her testifying. The first ground of appeal 

succeeds. 

The second ground of appeal is to the effect that the 

evidence of Diance Shangati and Chrisford Kayoba should 

not have been received because it was hearsay. Reference 

was made to the cases of Mutantho and Five Others v The 

People 2, Edward Sinyaiva v The People' and Mwewa Murono V 

The People4. Mr. Siatwinda then submitted that since 

Prisca Mwape's statement that the appellant stabbed her 
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was not made contemporaneous to the assault, it could not 

be part of res qestae. 

Ms. Mumba's response was that the statement was 

admissible as a dying declaration. She referred to the 

cases of R v Perry5  and The People v Festus Nakaundi6  in 

support of the proposition. 

We agree with Mr. Siatwinda's submission that the 

statement by Prisca Mwape that she was stabbed by the 

appellant could not have been admissible as res gestae 

because it was made way after the stabbing. However, the 

trial judge did not find the statement admissible on that 

basis. She assigned no reason for admitting it, other 

than finding that the testimony of Diance Shangati and 

Chrisfold Kayoba was credible. 

Notwithstanding, we agree with Ms. Mumba's submission 

that a statement by a deceased person, on the 

circumstances leading to her death, though not 
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contemporaneous to the act causing death, can be 

admissible as a dying declaration. According to Eyre C.B. 

in the case of R v Woodcock, cited with approval in R v 

Perry 5, aL 701, dying declarations are admissible 

because: 

"The general principle on which this species of evidence 

is admitted is that they are declarations made in 

extremity when the party is at a point of death, and 

when every hope of this world is gone: when every motive 

to falsehood is silenced, and the mind is induced by the 

most powerful considerations to speak the truth: a 

situation so solemn and so awful is considered by the 

law as creating an obligation equal to that which is 

imposed by a positive oath administered in a court of 

justice" 

Further, the editors of Archbold: Pleading, Evidence and 

Practice, 43 d  Edition, paragraph 11-17, have pointed out 

that dying declarations are admissible where the judge 

is satisfied that the deceased was conscious of being in 

a dying state at the time they were made and she was 

aware of her awful situation. 

There was evidence before the trial judge that at the 

time Prisca Mwape made the statement, she was weak, 

having bled, heavily, from the stabbing. She also 
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lamented that her death would result in her children 

suffering. She died 20 minutes later while being taken 

to the hospital. 

It is our view that properly directing herself, the trial 

judge would still have admitted the statement as a dying 

declaration. The evidence before her clearly indicated 

that Prisca Mwape appreciated that death was eminent and 

there would have been no basis for her to falsely accuse 

the appellant for the attack. We agree with Ms. Mumba 

that Prisca Mwape's statement on who stabbed her, though 

not made contemporaneous to the attack, was admissible 

as a dying declaration. We find not merit in this ground 

of appeal. 

Coming to the argument that Diance Shangati, Ashard 

Malama and Chrisford Kayoba's, were witnesses with a 

possible interest of their own to serve, Mr. Siatwinda 

referred to the cases of William Mazula Chipango v The 

People' and George Musupi v The People'. He then pointed 

out that Diance Shangati was Prisca's uncle while 



-J18- 

Chrisford Kayoba was her nephew. Further, Chrisford 

Kayoba's testimony that Prisca Mwape told them that she 

was attacked by the appellant should not have been 

accepted because he did not mention it in an earlier 

statement to the police. In the case of Ashard Malama, 

he was the last person to be with Prisca before she was 

found injured and therefore, could have stabbed her. 

Mr. Siatwinda also argued that since Diance Shangati and 

Chrisford Kayoba's testimony was questionable, other 

prosecution witnesses should have been called to 

corroborate their testimony. He referred to the case of 

Jack Maulla and Asukile Mwapuki v The People' in support 

of the proposition. 

In response to these arguments, Ms. Mumba referred to our 

decision the case of Kahilu Mugochi v The People" and 

submitted that even though Diance Shangati and Chrisford 

Kayoba were related to Prisca and Ashard Malama was in 

an intimate relationship with her, they could not, on 
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that basis, only be classified as witnesses with a 

possible interest of their own to serve. As regards the 

case of Jack Mat ha and Asukile Mwapuki v The People 9 , 

she submitted that it was not applicable to this case 

because the testimony of Diance Shangati and Chrisford 

Kayoba was not discredited in cross examination. 

We will first deal with Chrisford Chiyoba's inconsistent 

statement. In the case of Simon Miyoba v The People", 

the Supreme Court set out the approach to be taken when 

dealing with a statement made outside court. It was held, 

inter alia, that: 

"(i) It is necessary for the trial court to have before 

it formally the previous statement so that it can compare 

it with the evidence given in court and assess for itself 

the seriousness of the alleged discrepancies. 

(ii) Unless the previous statement has been made part of 

the record in one or other of the methods available, an 

appellate court has no basis on which to assess how 

serious the alleged discrepancies are and what weight to 

attach to the evidence of the witness." 

We have examined the record of appeal and find that 

Chrisford Chiyoba's alleged inconsistent statement was 

not produced in evidence. As matters stand, all there is 



-J20- 

before us is the suggestion made to him, in cross 

examination, that he made no mention of the revelation 

in his statement to the police. The witness denied the 

suggestion. In the absence of the statement, we find that 

there is no evidence to support the claim that Chrisford 

Chiyoba, previously made a statement, on the issue, that 

was inconsistent with what he said in court. 

Coming to the argument that Diance Shangati, Chrisford 

Kayoba and Ashard Malama were witnesses with a possible 

interest of their own to serve, the Supreme Court, in the 

case of Yokonia Mwale v The People", made it clear that 

the mere fact that a person is a relative, does not make 

them a witness with possible interest of their own to 

serve. There must be evidence to support the proposition. 

Having examined the record, we are satisfied that the 

trial judge cannot not be faulted for coming to the 

conclusion that they were not. 
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As regards Ashard Malama, we equally find no evidence to 

support the claim that he was a suspect witness. The mere 

fact that he was the last person to be seen with Prisca 

Mwape before she was found injured cannot lead to that 

conclusion. It would have probably been the case if there 

was evidence of him quarrelling with her the last time 

they were together or that he had been detained as a 

suspect for the murder. Such evidence is not available. 

It is our finding that the trial judge rightly found that 

Diance Shangati, Chrisford Kayoba and Ashard Malama were 

not witnesses with a possible interest of their own to 

serve. We find no merit in this ground of appeal and we 

dismiss it. 

In relation to the last ground of appeal, Mr. Siatwinda 

referred to the case of Chiyovu Kasainu v The People13  and 

submitted that the failure to subject the knife recovered 

from the appellant's house to DNA and fingerprint 

examination, amounted to dereliction of duty. 
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In response, Ms. Mumba referred to the case of Kalunga v 

The People" and submitted that while proof that there 

was a dereliction of duty leads to a presumption that 

evidence favourable to the appellant would have been 

found, such presumption is rebuttable by strong evidence 

implicating the appellant. She also referred to the case 

of Webster Kayi Luxnbwe v The People 15  and submitted that 

as an appellate court, we can only overturn the trial 

judge's finding that Ashard Malama was a credible witness 

if we find that it was erroneous. 

We agree with Mr. Siatwinda that the failure to subject 

the knife to any examination without any good 

explanation, did amount to a dereliction of duty. But as 

was correctly submitted by Ms. Mumba, proof that there 

was a dereliction of duty, only leads to a presumption 

that evidence favourable to the appellant would have been 

discovered had the knife been examined. In this case, the 

presumption is that the blood on the knife was not for 

S 
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Prisca Mwape or that the finger prints on it where not 

the appellant. 

However, the bloodied knife that was produced in court 

was linked to the appellant through his wife. She told 

the court that she recovered it in their house, the 

morning after the appellant's return. Having found the 

appellant's wife's evidence was inadmissible, her 

evidence of where the knife was found falls off. The 

knife, cannot, therefore be linked to the appellant or 

the commission of the offence, in anyway. 

Having found that the trial judge cannot be faulted for 

finding that Diance Shangati, Chrisford Kayoba and Ashard 

Malama were not witnesses with a possible interest of 

their own to serve, and therefore credible witnesses, we 

find that it was competent for the court to convict on 

their evidence. In the face of evidence from Ashard 

Malama that the appellant, armed with a knife, burst into 

a house where he was with Prisca Mwape, and the dying 
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declaration by Prisca Mwape, naming the appellant as her 

assailant, we find that the trial judge correctly found 

that the prosecution had proved the case beyond all 

reasonable doubt. 

We find no merit in this appeal and dismiss it. The 

sentence imposed by the trial judge is maintained. 
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