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By writ of summons dated 29th June, 1994 the plaintiff is
seeking an order of specific performance of the contract of

sale dated 30t December, 1988 of 214 acres out of 614

acres of farm number 3792 chibwe, Kabwe.

In the statement of claim, the plaintiff alleged that
sometime in or about 30t December, 1988 he agreed to
sale the defendant an unmarked off portion of the land
being 214 hectares of farm 3792. By clause 3 of the
agreement, the plaintiff was to retain 400 hectares (acres)
of the total area of 614.8955 hectares. That the plaintiff
did not agree to sale the whole of his farm to the defendant.
The plaintiff averred that at the time of the said agreement,
the property was mortgaged to Lima Bank Zambia Ltd.
That to the date he sued, he had never known the mortgage
redemption fee from Lima Bank or from anybody at all nor
had he ever agreed with the defendant or any other person,
any price of the unsurveyed and unmarked off portion or
any price at all in respect of either the portion or the whole
of farm number 3792 Kabwe. Furthermore, that he has
never received nor acknowledged receipt of money or
consideration for either the portion or the whole of the said

farm.
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The plaintiff further alleged that he was surprised to learn
that his whole farm had been fraudulently transferred to
the first defendant. The particulars of fraud and forgery

were that:

“ (1) Deed of Transfer — the title deed was exclusively drawn by
the defendant. The plaintiff did not sign it.

(i) The deed is inappropriate and was for passing title to the
defendant. It was not drawn by a professional conveyance.

(iif Consideration omitted from the transfer - This was
deliberately resorted to by the defendant after he had
realised that he had not agreed with the plaintiff on any
fixed purchase price or any at all. The transaction between
the plaintiff and defendant was not a gift but a sale where
consideration must always be stated.

(iv) The transfer was registered with the aid and collusion of
some officials from the Lands department. Both the
plaintiff’s and defendant’s signatures were witnessed by the
same witness which was unusual.

(v) The defendant targeted the plaintiff’s signature because he
always had a sample of it on the contract dated 30t
December, 1988”.

Thus, the plaintiff's claim is for an order of specific
performance of the contract or alternatively, an order of
declaration of no sale on account of fraud or an order of
rectification of the register at the Lands and Deeds Registry
to reflect the results of an order of specific performance or

declaration of fraud, permanent injunction restraining the
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defendant from evicting and or trespassing onto the
plaintiff’s property. Such other orders deemed fit by court

and costs.

The first defendant filed a defence. He averred that at no
time had he caused interruptions and or disturbances to
the plaintiff’s peaceable enjoyment of possession of the
farm. He further averred that the plaintiff in his offer letter
dated 28t December, 1988 agreed to sale the whole farm
number 3792 Kabwe.

That the plaintiff had agreed to instruct valuation of the
farm but did not have money to do so. The same was paid
by the first defendant and the farm was valued at
K25,000.00. The parties even agreed to transfer the
property after redemption of the mortgage with Lima Bank
in the sum of K159,164.42. The deed of transfer was
executed by the plaintiff willingly and knowingly.

The first defendant further averred that the consideration

was constituted by him discharging the indebtedness of the

plaintiff to Lima Bank Limited.
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The second defendant filed a defence and counterclaim. It
averred that the second defendant created and registered a
mortgage over property number F/3792 whose extent is
614.8955 hectares in consideration of a loan of
K320,000.00 to the first defendant. The property was
registered in the first defendant’s name under certificate of
title number L.502. At the time the property was free of
encumbrances. It averred further that a further charge
was created on the same property in consideration of a
further advance of K1,180,000.00 to the first defendant
and another further advance to him of K350,000.00. The
first defendant defaulted and is currently indebted to the
second defendant in the sum of K112,258,835.34. Thus,
the second defendant is entitled to possession of the
mortgaged property on account of the said default. The
second defendant therefore claims the following reliefs from
the plaintiff (i) Payment of the sum of K112,258,835.34
owed to it by the first defendant (ii) An order of
foreclosure/sale of F/3792 Kapiri Mposhi, interest and

costs.

At the trial all parties adduced oral evidence.
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The plaintiff testified that he bought the farm number 3792
from Tobacco Board of Zambia in 1974. A certificate of title
was issucd to him. He had surrendered his certificate of
title to the Tobacco Board for safekeeping then later to the
Commissioner of Lands. He drew the Court’s attention to
page 34 of the plaintiff's bundle of pleadings and read
aloud the line marked xx. He said it was a certificate of
official search which showed that on 11t November, 1988,
Tobacco Board of Zambia issued to him a certificate of title
for farm number 3792. The certificate of title was now with
the first defendant. He disclosed that the first defendant
who was his tenant approached him sometime in October,
1988 and asked for 10 hectares to plant maize. A month
later the [irst defendant asked him to sale him the 10
hectares but he refused. Then the first defendant took
some documents for him to sign in the night around
19:00hours. He asked the first defendant to leave them
behind so he could sign later but the latter refused. He
signed in the night because the first defendant told him
that he nceded them for security for a loan. He referred the
Court to page 19 of his bundle of pleadings and indentified

the contract of sale which he signed in the night.
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It was the plaintiff’'s further testimony that though he
signed there was no sale as there was no price. He
emphasiscd that he never agreed to sale the whole or part
of the farm. The first defendant took advantage of him and
wanted to trick Grindlays Bank to give him a loan to buy
two trucks. He went on to state that later the first
defendant went back to him and asked to borrow the
certificate of title. He told him it was with the Tobacco
Board of Zambia. Then he was later detained for three
days after the first defendant complained to police that he
was a squatter on his land. After his release he lodged a
complaint with the Commissioner of Lands that the first

defendant had changed his certificate of title into his name.

He was acvised to lodge a caveat to stop the first defendant
from mortaoing the farm to the Bank and to stop him from
evicting him. He later instituted these proceedings.

When cross examined, he testified that he bought the farm

in early 1974. However, when referred to paragraph 4 of
the statoient of claim he conceded that it stated that he
bought (he farm in 1988.
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He insisted that he bought it in 1974 though he had no
proof. He denied the assertion that he gave his certificate
of title to the Tobacco Board of Zambia as security. When

further cross examined he admitted that he did.

However. he declined mortgaging his farm to Lima Bank.
He reiterated that he never offered to sale the farm to the
first defendant. When shown the letter at page 1 of the
first defendant’s bundle of documents captioned ‘letter of
offer’ — he admitted that he authored it and that he was
writing to the first defendant, offering him to buy his farm
number 2792, He added that the first defendant forced
him to sion the letter. When referred to page 1 of his

bundle o docuiments which is a letter from Lima Bank to

himself relorring to a loan he should have liquidated by
30th Septernber, 1988, he insisted that he never owed any
moncy o Lnna Bank and never got any loan from them.

He conceded that he did not write Lima Bank to dispute

this letter

Under furiher cross examination, he reiterated that he
signed the contract of sale at 19:00hours when there was
no power al the farm because the first defendant wanted to

get a lonn. [t was his testimony that the deed of transfer
18
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line with the contract of sale. He conceded that

' have a document to show that he surrendered

‘o of title to Tobacco Board of Zambia and not

[le reiterated that he signed the contract at

‘liiress or trick. When referred to the plaintiff’s
»leadings page 4 paragraph B(i) of the statement

admitted that it referred to sale of 214 hectares
that there was no agreement for sale of 214
for the whole farm.
| to the letter at page 41 of the first
- hundle of documents, which was written by the
counsel to the first defendant, the plaintiff
. he was aware of the letter but was not aware
‘ofendant obtained the certificate of title with
When further cross examined, he testified
nts his whole farm back because the first
' not give him anything. He admitted being
" the letter at page 37 of the first defendant’s
'ments captioned “notice to vacate the farm”
s o response to the first defendant’s letter
» subject. He said he was challenging or
"rat defendant when he wrote that he would

~c and asked the 1st defendant to build him

4100 acre area, because the whole farm was
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his. tle further testified that he lodged a caveat on the
whole farm (614.985 acres) in 1994. When referred to the
caveat, he admitted that it covered the 400 acres. When

referred o page 4 of the 1st defendant’s bundle of

documents, he admitted that Lima Bank put a caveat on
the land which was withdrawn on 28th March, 1988. He
also admitted that the land was valued by a valuer who

was {alcen to the farm by the first defendant.

When 1o-cvamined, he testified that he paid back all the
debts o ool the first defendant and that those debts had
nothine to 1o with the land. He also testified that the letter

authored by his lawyer to the first defendant was not

conclusive.  When referred to the plaintiff’s bundle of
pleacdinos ot pace 44 paragraph 5 of the statement of claim,
he ro'teraic that he did not sign any deed of transfer or
assiocninent. VWhen referred to page 30 he testified that it is
a certificate of title in the name of the first defendant but
added that (licl not sale his land to him.

That wa ¢ ovidence on behalf of the plaintiff.

The [t defendant Aaron Brisbane Siangoma, 68, testified
that on - about 30t December, 1988, the plaintiff
approachoed hinn with the intention of selling his farm. He
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requested him to put the intention in writing. The plaintiff
did so bv letter dated 28th December, 1988 which is at page
1 of the [irst defendant’s bundle of documents. He read
aloud the letter of offer. It was his testimony that after a
few davs he prepared his letter of acceptance and
conditions dated 30t December, 1988, appearing at page 2
of his bundle of documents. Later, he asked the plaintiff
for the valuie of the farm and also for Lima Bank to confirm

how much he should pay. The plaintiff told him there were

forms to he sioned. On 3 January, 1989, the two of them
went to [Lima Bank, Kabwe, where he paid the total of the
plaintifl’s indebtedness to the Bank. He was issued a

receint which he took to the Bank’s headquarters in

Lusak - caveat placed by the Bank was then
with

The court heard that the farm was valued by Mwitumwa
and snciates at K25,000.00. The amount of the
valuation ~ven confirmed by Lima Bank. Lima Bank
also conl «l the amount the plaintiff was owing on the
loan. unt was K153,213.76 as shown by the
docuu arked “D17, He paid Lima Bank over
K15( - he plaintiff also showed him the certificate
of 1 " comversion of title which they both signed
together with (he contract of sale which was witnessed by
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+the Bank Manager. He drew the Court’s attention to page
3 of the first delendant’s bundle of documents and
identificd the contract of sale which was witnessed by the
Banlc Manager. He also identified the transfer documents

at paces 5 to 14 duly signed by the plaintiff and himself.

He further testified that after that he applied for state
conscnt. At the time, the plaintiff’s title deed was with the
Tobacco Noard as he was their tenant first and later he was
sold the farm at K12,000.00. He disclosed that he
eventually obtained title in his name. He identified his
certificate of title dated 8th February, 1989 at pages 30 to
33 of the t defendant’s bundle of documents. He further

testilicd alteor reading aloud clause 3 of the contract of sale;

that after the plaintiff lost the farm, the two of them agreed

that | ! o nccess to 400 acres, not that he owned
the , . The relationship between them became sour
and the plamufl then sued over the 400 acres.

He rciterated that the farm was his. The plaintiff sold it to
him | I not have bought it without Lima Bank’s
invo | o Bank even wrote to the plaintiff telling
him that it had contacted him (first defendant) and that he
had M ment then. He denied tricking the
plain  « onino the contract of sale. It was his
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xamination, he testified that he was not
plaintiff paid Lima Bank K153,213.79 after

him.  When referred to page 11 of the
bundle of documents he stated that the letter was

‘anle before he paid, to advise the plaintiff

That this was

pav and he (plaintiff) was about to be

pleaded with him to pay and they went

l- 1o pay. He reiterated that he paid the
» Bank as per receipts in the bundle of
20 for K100,000.00 and page 21 for

He further

. the consideration for the farm. He
11ract did not state the price. When

o' transfer at page 28 of the first

cdle of documents, he admitted that the

154,972 1s not stated. He said the value
~nnceded that he did not take the
. Lands to record the price. When

- ool the certificate of title without the
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deed md no stamp duty, he testified that the
plaintill applied for consent and as vendor was supposed to
pay siam;

When further cross examined, he admitted that he paid
K159,164.92 which was more than the K153,213.76 the
plaintiff owed Lima Bank. He denied taking the documents
at night and forcing the plaintiff to sign. He conceded that
he used the certificate of title to borrow. He denied that at
the time Lo lodoed the assignment the plaintiff had already
put e incisted that his certificate of title was
ear| » caveat and that the contract of sale was
earlier than the certificate of title.

He reits l that when the plaintiff made the offer, he said
he h © to oo and requested that he be allowed to
take pocccssion of 400 acres, which was done. He said the
contract cole s at page 3 of the defendant’s bundle of
docum e testified that there was no contract for the
sul reposscss 400 acres because possession is
diffe: ownership.  And that he did not tell the
plainti e 400 acres and there was no
subdivisi c'ore his certificate of title. He later allowed
the hdivide 400 acres but the plaintiff later
cha nd and refused to vacate the farm.
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examination, he testified that the

otter of offer to him stated that the price was the

21 {rom Lima Bank. He received his

1,
10)

itle throueh Lima Bank but never collected

s old title deed. When cross examined by the

Jefendant’s counsel, the first defendant admitted

‘he reoistered title holder of the farm. He also

oot a loan from Grindlays Bank the

- of Stanhic Bank to pay for the property. He

itted that the loan was not completely paid off.
ymined he testified that he paid the plaintiff

That the subdivision had no time

when it could be done. He said it was not true

agreed to subdivide before he got his certificate

e evidence on behalf of the first defendant.

cndant called its manager Specialised

Reuben Matale Malindi to testify.

testimony that in 1989 the second defendant
2 rom the second defendant which was

lavs Bank. His application for the sum
J15



'« of K320,000.00 was granted and it was secured by a legal

mortgage over the farm in question number 3792, Kapiri
Mposhi. The Bank conducted a search at Ministry of
Lands and discovered no encumbrances. When referred to
page 7 of the sccond defendant’s bundle of documents
which is a lands print out, he testified that the first entry
was dated 9t January, 1990 and is a withdrawal of caveat

by the plaintiff,

He Mirther testified that in May, 1991 the second advance

was give Lo the firet defendant in the sum of
K1,180,000.00 (unrebased). A further charge was
register on the same property. In 1993, the first
defend: biained ‘irther advance of K350,000.00
securcr bv a sccond further charge on the property. This
was rogistered in March, 1993, The status was that the
sum of 10.000.00 (unrebased) plus interest is still
duc as at the date the second defendant filed its defence.

He reiter | that the Bank did due diligence prior to
lend irst defendant and the searches at lands did

not reveal that the first defendant obtained title by fraud.
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He further testilied that the Bank attempted to sale the
first defendant’s portion to recover its money but the
plaintifl and first defendant had a dispute leading to this
casc. When referred to the letter at page 18 of the
plaintifPs bundle of documents, from the Bank to the
plaintiff’s counsel dated 18th July, 2001, he testified that
the extent of land the Bank was willing to cede to the
plaintill was 400 acres as per agreement. However, that
the issue was never resolved because the dispute was now

whether it was 400 acres or 400 hectares.

When cross examined by the plaintiff’s counsel he testified

that prior to reeistration of the mortgage, the Bank had no

con! | intil as he was not the owner then and
not the applicant ol the mortgage.

It was hi timonv that the caveat was withdrawn on 9th
Jan . vhile the mortgage was registered on 7th
Nove | . «n referred to page 34, he testified
that the first defendant’s certificate of title was issued in
February. 9 and thus earlier than the withdrawal of the
cave: } onceded that if a subdivision was done, the
Bank aim would be limited to the portion due to the first

J17



. defenznt but in this case no subdivision was done so the

Banlk has recourse to the whole farm i.e. 614 hectares.

When cross examined by the first defendant’s counsel, he
testified that the caveat at pages 34 and 35 of the bundle of
pleadings was entered by the plaintiff on 5t December,

1989 for interest in land of 400 acres.

When re-cxvamined. he testified that the caveat of 5th
Deccmber, 1989 was withdrawn in 1990. That the

mo isterecd on 7th July, 1989 and the caveat
was cntered on 5th December, 1989. Thus, there was no
enclun ] |

Thaf i ilence on behalf of the second defendant.

Learned couneel for the plaintiff submitted that the plaintiff

int 14 acres out of the 614 acres. The
subdivisi (o be sold to the first defendant was not yet
surveyced, nor indicated on a plan or map. These were to
be made in future including the price of the unborn
su’ | - the neeotiations were in the future it is
no or ohaence of an agreed consideration and
for - ( o0 of any fundamental terms of

contract. That a future contract does not amount to a
J18



©ccontroct ot Iavs The case of Foley v. Classique Coaches

Ltd' w relod upon per Lord Mangham that “an
unconcl [ bargain 1s not a contract; an agreement to

agree in the future is not a contract.”

It is counsel’s submission that the mortgage funds are not
equival J price of the 214 acres/hectares or 614
acres. That on &%h February, 1989 long after the contract of
30th December, 1988, the first defendant received a letter
from Lima Rank informing him that the plaintiff had not
clearcd v incebtedness, Thus, a clear warning to the
plainti 1t e shonld not do anything to the property
without | nermiccion of or advice of AFC and Tobacco
Board of Zambia, the mortgagees of the former mortgages.
That the ar ol information to the plaintiff from
AFC oard ol Zambia leading to the sum of
K12, o on the certificate of search at page
34 ol > plaintif’s bhundle of pleadings. The first
defend | ' 1o plaintiff’s indebtedness to AFC
ancl | - on behalf of the plaintiff. Thus, there
arc I and < practices’ which amount to
fraud | nt to the clnim to fraud as categorized by the
prece ‘ ol judgment of the Supreme
Coun = Konidaris v. Ramlal Kanji
Dan

J19



That th rtirs did not ngree on a fundamental term of the
contract a1 ‘he  [iret defendant prematurely and
fraudulently lodged the transfer/assignment at the Lands
and Decds Registry. In the absence of consideration the
It was further submitted that
even ] “tronelor used by the first defendant is
erroneovsly or wrongly transmitted from the plaintiff to the

first lant. There was no completion statement date
such that no one knows when the completion of the
transaction took place. Thus, the transaction was never
comp] | the loement was  premature. The
certi f 1 » reversed.,

Learn u | oo o that the letter from his law firm
to | 5 privileged and does not amount
to 3 - second defendant and the
plain ‘ | ar of Lands and Deeds a party
to the morteace of the «~cond defendant’s mortgage deeds.
i \ ~ o0 communication to the plaintiff
wh - ©1 s negotiating their loan with
the f - hecaniee their search revealed that infact
the morteaee was fo be secured by the whole farm which
was | N ~the plaintiff. The subdivision (if

I'wq



* v oany) w - 211 wcres. By registering the mortgage

on the e ~orlv. he mortgage was over secured and
the the morteace be recoverable from the first
delc:

Thus the morteace be treated as the “unsecured debt”
Trecover: [ the recipient of the funds, in equity.
Learncd counscl for the first defendant Mr. L.M. Mwanabo,
submif! that the plaintiff gave more than one version of
his side of v in this matter. In paragraph 15 of his
stateme )| m he states:

" averred that sometime in or about 30" day
delendant agreed with the plaintiff

e — off portion only being to 214

1 3792 Kabwe aforesaid: and that

the plaintiff was to retain 400

mistake) of the total area of

In hi ! iccd entering into an agreement
wit] 'c of the farm in issue. And
that norantly and was forced to do
so b i, The defendant contends that he
bouie! oo and a contract of sale was
ExXec f <hown on pages 2 and 3 of the
plai '»nt’s bundle of documents
respe f .« acres to be given back to the
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« plainiifT f 1~ st defendant paid the loan the

plaintifl owed the Bank and had title processed in his
nam:

It was © sel’'s submissinn that according to section 33 of
the Lands a ceds Fegistry Act, a certificate of title is
conclusive e nee as Lo ownership of land. However,
there arc i s whon it can be cancelled, which the
plaintiff hns ‘o prove. The statement of claim is clear
that the plain woreed to sale an unmarked off portion of
214 es, whi oo v shows an intention to sale the
land 4 as reduced in writing on 30th December,
1988. ° | iI["s testimony that he never agreed to sale
part | (he tirst defendant, flies in the teeth of
docu ' 01 . The documents show there
was : L to enle and purchase. As for the price, it
was to ( ner Lima Bank. This is shown by
docuing ‘he lirst defendant’s bundle of
doct oo - ties for purchase of land were
follov ‘ ct vos in a written form as prescribed
bv Ui /

Additio " ! et does not refer to any other
or fu il had an interest in the land
arn

roperty. The plaintiff did not
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The agl w5 Looding and it was proper for the

property icate ol title to be issued to the first
defen | | wih o land as subdivision was being
awaite the pantiff could get his portion in
accord - willh the acreement while affording the first
deler | It was argued that in Nkongolo
Far : » Tational Commercial Bank
Limi , K hoice 1ited (in receivership), Charles
Haru Z.R. 7% [8.C) the Supreme Court cited the
case : and Import Bank Limited v
M i ane Others (1993) (1994) ZR36
-

1) if it is signed in the course of
wondent had a choice not to sign.
he plaintiffs freely signed the
" " business practice, as they had

The | asu haca a choice not to sign but he went
an

Th ¢ compelled by the plaintiff’s
a - «ion freely, the plaintiff cannot

document. The case of

‘ociety (1971) AC 1004 was

wn o

cited IS,  a /8 year old widow signed a
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