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In respect to ground two, Mrs. Liswaniso argued that none of the
stolen items were recovered from any of the appellants. It was
contended that it is unsafe to rely on the lone identifying evidence in the

absence of a connecting link. We were referred to the case of John

Mkandawire and Others v The People3 where it was heid that:

“(iii)The evidence of a single identifying witness must be
treated with the greatest caution because of the danger of
an honest mistake being made.

(iv) Usually, this possibility cannot be ruled out unless
there is some connecting link between the accused and
the offence which would render a mistaken identification
too much of a coincidence.”

We were further referred to the case of Bwalya v The People4 where
it was held that:

“Usually in the case of an identification by a single witness
the possibility of honest mistake cannot be ruled out
unless there is some connecting link between the accused
andthe offence which would render a mistaken
identification too much of a coincidence, or evidence such
as distinctive features or an accurately fitting description
on which a court might properly decide that it is safe to
rely on the identification.” '

It was Counsel's submission that other than PW1's evidence of
identification, there is no connecting link between the appellants and the
offence which would render a mistaken identification too much of a

coincidence. We were urged to allow the appeal on this ground.
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Ms. Nyangu on behalf of the respondent argued in response to
ground two that the trial court was on firm ground when it found that
the appellants attacked PW1 and stole from him a bicycle and K195.00.
She submitted that as stated in the appellants’ heads argument that in
matter of evidence of identification, such as the instant case, there must
be a connecting link between the offence and the appellants to render a
mistaken identification too much of a coincidence. It was Counsel’s
submission that notwithstanding that the bicycle was not recovered from
any of the appellants and the fact that the amount of K195.00 that was
stolen from PW1 was not-recovered, the circumstances in which the
appellants were identified and the quick apprehension of the appellants
following a report to the police were too much of a coincidence and thus
a connecting link, in accordance with the John Mkandawire case
supra, We were urged to dismiss the appeal on this ground for want of
merit.

We have carefully considered the evidence on the record, the
judgment of the trial court and the arguments by Counsel for the
parties.

The major issue as we see it hinges on the adequacy of the

identification evidence provided by PW1. It is common cause that the
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only evidence upon which the conviction was based is the identification
evidence given by PW1. PW1 told the trial court that he was able to
identify three of his assailants and he led to the apprehension of the
appellants herein. The trial court accepted the identification evidence as
being reliable especially that the appellants were previously known to
PW1,
The Supreme Court in the case of Muvuma Kambanja Situna v The
People’® held inter alia that:
“The evidence of a single identifying witness must be
tested and evaluated with the greatest care to exclude the
dangers of an honest mistake; the witness should be
subjected to searching questions and careful note taken of
all the prevailing conditions and the basis upon which the
witness claims to recognize the accused.
If the opportunity for a positive and reliable identification
is poor then it follows that the possibility of an honest
mistake has not been ruled out unless there is some other
connecting link between the accused and the offence

which would render mistaken identification too much of a
coincidence.”

It is trite that identification evidence must be carefully evaluated and if
the opportunity for positive identification is poor, then the danger of an
honest mistake has not been excluded. Therefore a connecting link
would be required in order for a conviction to be safe. We are alive to
the fact that this was a case of recognition which is ordinarily considered

to be better than identifying a total stranger. Even in recognition cases
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caution must be taken as people have been known to mistake even
close relatives (see the case of Mwansa Mushala supra).

PW1 at the time of reporting the crime said PW5 was only able to
recognize two of the six assailants. When he gave evidence in the court
below, he said that he was able to recognize three of his attackers.
When pressed during cross examination after his statement to the police
("P2") was produced into evidence, he admitted that he never
mentioned the third person Hassan. According to P2, the attack took
place around 18:00 hours as opposed to what he stated in court that it
took place around 17:00 hours. According to PW5’s evidence in court,
the attack took place in the forest where there are gum trees and other
trees. During cross examination, PW1 told the trial court that he did not
have sufficient opportunity to observe his assailants. |

We find that the circumstances of the case was not conducive as
admitted by PW1 himself. We therefore find that even though the case
is one of recognition, the danger of an honest but mistaken recognition
has not been ruled. Had the learned trial court properly evaluated the
evidence, she would not have found it safe to convict on the evidence of
PW1 in the absence of a connecting link. We note that none of the
stolen properties were found with any of the appellants. The previous

inconsistent statement given by PW1 does not help matters as it waters
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down his credibility, which the trial court was properly entitled to
comment on. However, for unknown reasons, the trial court did not
address its mind to it. This was a serious misdirection.

Learned Counsel for the respondent argued that the manner n
which the identification of the appellants was done and the swift arrest
of the appellants provided the connecting link.

We must hasten to state that the manner in which the appellants
were identified in the circumstances of this case cannot provide
connecting link, neither can the swift manner in which the arrests were
made. A connecting link is basically some other evidence which
effectively rules out the danger of an honest but yet mistaken
identification. We thus reject the argument by Ms. Nyangu.

We therefore find merit in both grounds of appeal. We allow the
appeals, quash the convictions, set aside the sentences and acquit the

1%t and 2™ appellants.
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