












































8.0

8.1

of the forgery of the certificate of title before completion of the .
sale.

In ground five, the Appellant contends that an offer was made
to it and a contract entered 'into by the parties contrary to
what the learned Judge held. That the contract was
evidenced by the conduct of the parties thereto. Counsel
submitted that the 1st Respondent had offered the house to
Ms. Faustina Chibvweka, who requested that the land be sold
to the Appellants. That the parties transacted and entered
into a contract of sale.

The gravamen of the submissions was that an offer and
acceptance can be inferred from the conduct of the parties to
the transaction. The case of The Rating Valuation
Consortium and D. W, Zyambo and Associates (Suing as a
firm) v. The Lusaka City Council anﬂ Zambia National
Tender Board® was referred to on this point as were the

learned authors of Chitty on Contracts, Volume 1, 29t%

Edition paragraph 2028 at page 135.

Based on the said authorities, counsel submitted that there

was a clear offer and acceptance of the offer between the 1st
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8.2

9.0

9.1

9.2

Respondent and the Appellant. That the contracts exchanged
appear on pages 126 and 127 of the Record of Appeal.
Ultimately, it was prayed that the whole Judgment of the
lower Court be set aside.

ARGUMENTS BY THE 2"° RESPONDENT.

In their arguments, the 2rd Respondent argued grounds
three, four and five together. The first argument proffered
was that the sale to the Appellant herein was a nullity
because there was no Court order; and thus the Court was
on firm gfound when it held thus. Our attention was drawn

to Section 19(2) of the Intestate Succession Act, Cap 59 of the

Laws of Zambia and the authorities of Mirriam Mbolela v.
Adam Bota® and Brenda Muzyamba v. Martha Muzyamba
Sinabbomba and 21 Others!® on the import of Section 19(2)
of the Intestate Succession Act, namely that it proscribes
the sale of any asset belonging to the estate of a deceased
person without a court order. That in the Court below, DW2
admitted that even though that was the normal practice, they
had not obtained any order in this matter.

As regards the Court’s pronouncement that the 2nd

Respondent was a bonafide purchaser of the property, hence
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9.3

9.4

being the rightful owner, the 2nd Respondent was in total
agreement, submitting that they had conducted a search at
the Ministry of Lands, and had not discovered any
encumbrances in form of a cavéat or a probate order. That
infact, there was already a caveat on the property as at 21st
August, 2007 placed by the 2nd Respondent when the
Appellant and 1st Defendant were concluding a contract.
Counsel submitted that they had sued Mr. Moses Mokakwa
Mwala and had advertised the originating process in the
newspaper and as far as they were concerned, the 1st
Respondent and the Appellant had been served; but did not
appear. Further, that there was no Qpposition to their
advertisement in the newspaper before applying to obtain
duplicate title deeds; and subsequent registration of the
Judgment at the Ministry of Lands.

Counsel also submitted on the fact that Ms. Faustina
Chibvweka Mwiinga had been a tenant of the 2nd Respondent
for almost six months but both the Appellant and 1s
Respondent were nowhere to be seen. Further that the record

shows that the house was offered to Faustina Chibvweka, but
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9.5

there is no proof of an offer to the Appellant to procure the
house.

In a startling submission, counsel said the Appellant had
deliberately omitted documents from the record that showed
that the house no longer belongs to the 2nd Respondent as it
was sold to a third party before they appealed and that they
ought to have joined the third party to the appeal. I said a
startling submission, because clearly, they are the ones who
sold the property and it was incumbent upon them to join the
third party to whom they sold the property knowing that the
decision of this Court on the appeal might impact on the third

party to whom they sold the property.

10.0 The argument under grounds one and two was that there was

no sick note laid before Court, and the matter, having been
in backlog, the learned Judge was on firm ground in refusing
to adjourn. Further, that the company is a limited company

and anyone could have testified.

10.1 Counsel went on to contend that there was an allegation of

fraud, which was not particularised and that fraud required
a higher standard of proof and could thus not be proved viva
voce. On the standard of proof where fraud is alleged,
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10.2

10.3

reliance was placed on the case of Gondwe v. Ngwiral?,
Counsel submitted inter alia, that the Court held that only
fraud of the purchaser and not that of the vendor can vitiate
a certificate of title.

In supplementing his submissions orally, Mr. Chali reiterated
the issue of the advertising of the originating process as well
as the application for a duplicate certificate of title, to aid his
case that no one objected when asked if a fraudster could
pass good title. Mr. Chali was at pains to provide an answer
to our question on this, saying that it was a yes or no as it all
depended on the circumstances. He did admit though, after
much prompting by the Court that a fraudster cannot pasé
good title at law, but said there was an exception. The Court
was magnanimous enough to allow Mr. Chali time to present
before Court any authorities to back up his contention that
there were exceptions to the law that a fraudster cannot pass
good title.

Contrary to what he had been directed to provide, Mr. Chali
filed what he called the 2rd Respondent’s Supplementary
Heads of arguments. The Court had not granted him leave to

file supplementary heads of argument, but just a list of
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10.4

11.0

11.1

11.2

11.3

authorities to back up his assertion that there was an
exception. For that reason, therefore we decline to even
consider the so called supplementary heads of argument.
Mr. Hamanyati, counsel for the 1st Respondent told Court
that they were not opposed to the appeal and prayed that it
be upheld.

OUR ANALYSIS AND DECISION

After examining the five grounds of appeal proffered by the
Appellant, we have concluded that grounds one and two can
be argued together, as can grounds three and four, while
ground five can be argued on its own. We shall thus proceed
in that manner.

Grounds one and two fault the trial Judge who refused to
adjourn the matter and went on to close the Appellant’s case
without affording them an opportunity to be heard. The
Judge is faulted for refusing to accept the Appellant’s
explanation that their witness had been given bedrest by a
certified medical practitioner.

In his Ruling as appears at page 428 of the Record of Appeal,
the erstwhile trial Judge noted that the matter had been

adjourned three months prior to that date. He said it was
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13.1

W. Zyambo and Associates (suing as a firm) v. The Lusaka
City Council and Zambia National Tender Board®. The act
of signing the contracts between the Appellant and the 1st
Respondent is sufﬁcie_nt evidence of the offer and acceptance.
Further, the Appellant made payment as appear at pages 124
and 125 of the Record of Appeal. The 1st Respondent having
accepted the payment and having signed and exchanged
contracts with the Appellant, we deem, is a clear intention by
the parties to create a legally binding contract having legally
been entered into. Whereas it is clear that there was no offer
made to the Appellant there is sufficient evidence that
Faustina Chibvweka was offered the property, which she
accepted, and in turn told the vendor to issue the certificate
of title into the Appellant’s name, an action she was rightly
entitled to do. The omission to obtain an order to sale by the
1st Respondent cannot be a factor. Ground five succeeds.

Grounds three, four and five having succeeded, means the
appeal succeeds. The upshot of our decision is that the 2nd
Respondent did not obtain good title to property No. 6860,
Olympia, Lusaka as the person who sold them the property

had no good title to pass. The sale of the property to the 2nd
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Respondent by the “rogue and vagabond” Mwala is reversed
and the certificate of title issued to the 2rd Respondent
cancelled, including that of any subsequent buyer, and the
property reverts to the estate of the late Moses Makokwa
Mwala, to be administered by the Administrator General, who
the family had appointed for thatfo¥rpose.

13.2

COURT OF APPEAL JUDGE

............................................ Aa...........

M. J. SIAVWAPA A. M. BANDA-BOBO
COURT OF APPEAL JUDGE COURT OF APPEAL JUDGE
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