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‘I am satisfied with the proceedings of the lower court
and will accordingly sentence the convict.

I will accordingly sentence you with hard labour to 35
years imprisonment. If you are not satisfied with my
verdict, you have the right to appeal to the Court of
Appeal’

6.7. In the case of Stephen Mwaba v The People®, Hamaundu,
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JS, delivering the judgment of the Supreme Court, said
the following on the need for a sentencing court to

give its reasons for the sentence:

‘In this case, during the sentencing session, the
appellant’s counsel in mitigation did point out to the
learned judge these two mitigating factor, among others.
After that submission, the Learned judge simply said
this
"I sentence you to 25 years imprisonment with
hard labour with effect from the date of
arrest”
The judge said nothing about the two mitigating factors:
his mind was not revealed on the record in arriving at

the sentence. That was an error in principle”

The sentencing judge, in this case, erred when he did
not give his reasons for arriving at the sentence of 35
years. Ascribing reasons for the imposition of a

particular sentence allows an appellate court to assess
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whether the known principles of sentencing, were taken

into account when the sentence was being imposed.

The jurisdiction of this court, in an appeal against
sentence, 1is set out in section 16(5) of The Court of
Appeal Act. It provides as follows:

The Court may, on an appeal, whether against conviction
or sentence, increase or reduce the sentence, impose
such other sentence or make such other order as the trial
court could have imposed or made, except that—

(a) in no case shall a sentence be increased by reason
of or in consideration of evidence that was not given at
the trial; and

(b) the court shall not interfere with a sentence just
because if it were a trial court it would have imposed
a different sentence, unless the sentence is wrong in

principle or comes to the Court with a sense of shock.
The arguments that have been advanced 1in support of the
proposition that the appropriate sentence was the 15
years mandatory minimum sentence include the fact that
the prosecutrix was previously in relationship with

men, that she was 15 years and that pregnancy was not

an aggravating factor.
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Much as the very tender age of the prosecutrix can be
an aggravating factor, the fact that the prosecutrix in
this case was 15 years old, canncot, on its own, be a
basis for concluding that a sentence should be lowered.
More so that the sentencing judge, did not seem to take
it into account, when imposing the sentence.

Similarly, we do not find the fact the prosecutrix had
previously relationships, mitigatory. Since she was
below the age to consent when she had those
relationship, if true, they were clearly just as abusive
as the relationship she had with appellant who was 45
years at the time.

In the case of Mathews Chitupila Chalwe v The People’,
we said the following on when pregnancy can be an

aggravating factor in a sexual offence:

‘We equally agree with his argument that a pregnancy that
is conceived in an incestuous relationship, cannot be an
aggravating factor, for adult persons having a consensual
sexual relationship, can be taken to be aware that,

pregnancy is a probable consequence of such a liaison.

However, the facts of this case point at something

different fxrom the ordinary. The appellant’s daughter,
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according to the evidence accepted by the trial
magistrate, did not consent to having sexual intercourse
with the appellant. He forced himself on her, and
thereafter threatened to kill her, if she brought the
relationship to the attention of her mother. As it has

turned out, it was not once but on multiple occasions.

That being the case, the preghancy in this case was
rightly classified as an aggravating factor, because it
was not a product of a consensual liaison between the
appellant and his daughter. Further, the use of threats
of death, to procure sexual interccourse, further
aggravated the circumstances in which the offence was

committed in this case.’

6.14.We still stand by our position in the case of Mathews

6.

15.

Chitupila Chalwe v The People’, that pregnancy in a case
of non-consensual sex, 1s an aggravating factor. Even
if the evidence 1in this case indicates that the
prosecutrix consented, given that she was a minor, it
is our view that she had no capacity to give consent.
In effect, there was no consent.

Further, it 1s a notoriocus fact, and we take judicial
notice of the fact that all sorts of health problems,

some of them life threatening or causing permanent
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injury to health, can afflict a girl who conceives at
a tender age, which includes the age of 15 years.

When considering the circumstances of this case, one
cannot ignore the fact that when the pregnancy was
revealed, the appellant attempted to ‘pay-off’ the
headman, in order to stop or curtail the case from being
investigated and dealt with to its logical conclusion.
Having regard to the factors that we have just outlined,
the sentence of 35 years does not come to us with a
sense of shock, as being excessive. It is our view that
properly applying himself to the principles of
sentencing, the judge in the court below, would still
have arrived at the same sentence.

The appellant used his stronger financial position to
have a paid for sexual relationship with a minor. When
she fell pregnant, the attempted to use his financial
position to suppress the investigation of the matter.
Consequently, we equally find no merit in the appeal

against sentence and we dismiss 1it.
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7 VERDICT
7.1.Both grounds of appeal having been unsuccessful, the

appeal fails. We dismiss it and the sentence imposed by

the High Court is upheld.

DEPUTY JUDGE PRESIDENT

------------------------------------------------------------

B. M. Majula K. Muzenga
COURT OF APPEAL JUDGE COURT OF APPEAL JUDGE




