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In support of ground two, counsel submitted that the evidence of PW1
regarding the commission of the crime should have been corroborated as
she was an accomplice and had an interest of her own to serve. We were
referred to the case of William Muzala Chipango and Others v The
People? where the Supreme Court held that:
“Where because of the category into which a witness falls
or because of the circumstances of the case he may be a
suspect witness that possibility in itself determines how
one approaches his evidence. Once a withess may be an
accomplice or have an interest, there must be
.ccorroboration or support for his evidence before the
danger of false implication can be said to be excluded.”
In arguing ground three, counsel submitted that the evidence of an axe
handle found near the scene of crime and the deceased having been
alleged to have been last seen with the two accused was not proved
beyond reasonable doubt. That from the evidence on the record, it is not
clear who was the last person seen with the deceased and the axe handle
was not found with the appellants. Further no forensic examination was
carried out on the axe handle. He submitted that the evidence connecting
the appeliants to the crime is all circumstantial evidence and that by

merely bringing an axe handle found in the bush as the weapon used in

the commission of the subject offence does not take this case out of the



6.5

7.0

7.1

111

realm of conjecture as to attain only an inference if guilty when there are
other possible inferences that the court could have drawn. To this end
we were referred to the case of David Zulu v The People* where it was
held that:
“It is a weakness peculiar to circumstantial evidence that
by its very nature it is not direct proof of a matter at issue
but rather is proof of facts not in issue but relevant to the
fact in issue and from which an inference of the fact in
issue may be drawn. It is incumbent on a trial judge that
he should guard against drawing wrong inferences from
the circumstantial evidence at his disposal before he can
feel safe to convict. The judge must be satisfied that the
circumstantial evidence has taken the case out of the realm
of conjecture so that it attains such a degree of cogency
which can permit only an inference of guilty.”
In conclusion we were called upon by counsel to allow the appeal, set
aside the convictions and sentences and free the appeltants.
RESPONDENT'S ARGUMENTS
On behalf of the State, the learned Senior State Advocate, Mr. Bob
Mwewa supported the convictions and sentences. In responding to
ground one, in his written submissions he argued that the statement

made by PW1 was a minor inconsistency and that it was corroborated

by the evidence of the rest of the prosecution witnesses. In support
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of this, the court was referred to the case of Benson Phiri and
Others v The People® where the Supreme Court stated that:
“While we accept that there were inconsistencies in the
evidence of PW2, like where the actual stabbing was
done, we are satisfied that the inconsistencies were not
fatal to the prosecution case.”
He stated that the evidence of PW1 is consistent with all the remaining
evidence on record including the postmortem report.”
In relation to ground two, counsel argued that the evidence of PW3
and PW5 corroborated the evidence of PW1. In the alternative, he
submitted that where uncorroborated evidence of an accomplice is
proffered, the Court can still convict on that evidence if special
circumstances or evidence of something more exists. Further, the
court was referred to the case of Emmanuel Phiri and Others vThe
People® where it was held that the something more must be
circumstances which, though not constituting corroboration as a
matter of strict law, yet satisfy the court that the danger that the
accused is being falsely implicated has been excluded and that it is
safe to rely on the evidence of the accomplice implicating the accused.

It was submitted that even if it could be held that the evidence of PW2,

PW3 and PW5 that supported the evidence of PW1 fell short to be
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classified as corroboration, they still amount to being evidence of
something more which could be relied upon by the court making it safe
to convict on the evidence of PW1,

In relation to ground three, it was argued that the evidence proffered
in this case is not circumstantial evidence. It was argued that PW1
was an eye witness and gave evidence of the things she perceived.,
We were called upon to uphold the decision of the lower court.
HEARING OF APPEAL AND ARGUMENTS CANVASSED

At the hearing of the appeal, both counsel placed full reliance on the
documents filed and we are grateful for their submissions.
CONSIDERATION AND DECISION OF THE COURT

We have carefully considered the evidence on the record, the
judgment of the court below and the arguments by both parties.

We shall firstly deal with ground three and then deal with grounds one
and two.

In ground three, learned counsel for the appellant, Mr. Banda,
contends that the evidence against the appellants is circumstantial and

that it was not strong enough to warrant the convictions.
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9.4 The evidence in this case rests mainly on the testimony of PW1. It
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basically constitutes of what the witness perceived with her senses. We
are at pains to understand the premise on which learned counsel for the
appellant contends that the evidence is circumstantial. We agree with
the submission by counsel for the respondent that the evidence consists
of direct evidence. We find no merit in ground three and we dismiss it
accordingly.

In respect to ground one, learned counsel for the appellant argues that
there were inconsistencies in the evidence of PW1 which the trial court
failed to consider and give reasons for preferring one statement over the
other. It was argued that the inconsistency lay in the fact that PW1 during
examination in chief told the trial court that the 1% appellant got a stick
and hit the deceased with it and then the 2™ appellant joined in beating
the deceased. Whereas during cross examination, PW1 told the trial court
that it was the police who told her to say that it was the 1%t and 2"
appeilant who beat the deceased.

We do not see what PW1 said to be inconsistent to what she said in chief,
She merely provided further evidence of the circumstances under which
she gave the statement implicating the appellants. To that extent, we

find ground two to have no merit. We shall however revert to the effect
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of what PW1 said later when considering the arguments relating to
ground two.

In respect to ground two, learned counsel for appellant contends that
PW1 is an accomplice whose evidence requires corroboration. Learned
counsel for the respondent appeared to agree that the evidence of PW1
requires corroboration but contended that the evidence of PW2, PW3 and
PW5 provided the requisite corroboration or indeed evidence of
something more.

To begin with, we have found nothing on the record which could make
us conclude that PW1 was an accomplice. An accomplice is a person who
takes part in the commission of an offence; abets, counsels, aids or
procures the commission of an offence; an accessory before or after the
fact; or any other person similarly circumstanced. There’s nothing on the
record which suggests any of the foregoing in respect of PW1.

The evidence however shows that when PW1 was approached by the
police two days after the incident, she told the police that she knew
nothing about the deceased. Close to two months later after being badly
beaten by the police, she told the police the account which narrated in
the court below. She further stated that it was the police who told PW1

to say that the appellants are the ones who beat up the deceased. It is
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our considered view that these circumstances clearly make PW1 a witness

with a possible interest to serve (See the case of Chipango and Others

v The People supra).

Although there is a distinction between an accomplice'and a witness with

a possible interest to serve, for purposes of the way their evidence is

treated or approached, the distinction is a matter of nomenclature.

The Supreme Court in the case of Simo_n Malambo Choka v The

People? held that:
“A witness with a possible interest of his own to serve
should be treated as if he were an accomplice to the extent
that his evidence requires corroboration or something

- more than a belief in the truth thereof based simply on his

demeanor and the plausibility of his ‘evidence. That
"something more” must satisfy the court that the danger
that the accused is being falsely implicated has been
excluded and that it is safe to rely on the evidence of the
suspect witness.”

It is thus trite that the evidence of PW1 requires corroboration, as rightly

acknowledged by both counsel, in order to be believed. Learned counsel

for the respondent argued that the evidence of PW2, PW3 and PW5

provided the requisite support or corroboration.

We have looked at the evidence of PW2, PW3 and PW5 and have not

found it to corroborate what PW1 told the trial court to effect that it was

the appellants who beat up the deceased.
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8.14 We therefore find no Cb_rrolbb‘rative_ evidence or evidence of something
more which would effectively rule out the danger of false implication.
Had the trial judge properly directed himself in respect of the evidence of
PW1, he would have found her to be a witness with a possible interest
and treated her evidence as such. We find that the failure by the trial
court to do so was a serious misdirection.

9.15 Having found no corroborative evidence, the evidence of PW1 cannot be
relied on and has to be discounted entirely. In the absence of the
evidence of PW1, there is no other evidence on which the convictions can
be based.

9.16 We allow the appeals, quash the convictions, set aside the sentences of

death and set the appellants at liberty.
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