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DECISION OF THIS COURT CONSIDERATION OF THE MATTER AND
VERDICT |

20. We have considered the heads of argument ﬁied by the parties, the

21.

22.

submissions, the record of appeal and the éUthorities to which we

were referred. All the grounds of appeal are interrelated and
revolve around the issue whether the lower court was on firm

ground when it dismissed the appellant’s application in the lower-
court for not adhering to the unless order that was issued by the

learned Registrar.

The learned Registrar dismissed thé appellant’s application for

property settlement for reason that fhe matter was dismissed on

28th December, 2017 and that Registrar had no jurisdiction to

restore a dismissed matter. The learned Judge in Chambers,

Justice Mwikisa upheld the decision of the learned Registrar and

stated that the appellant could have appealed against the decision

of the learned Registrar within thirty days. The appeal to the

learned Judge in Chambers was unsuccessful because the court‘
was of the view that the matter was already dismissed due to lapse

of time.

In the case of Ruth Kumbi vs Robinson Caleb Zulu?, the Supreme

Court held that-
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24,

25.
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“In Zambian courts, where the unless order has been
made and there has been failure to comply with the order
within a specified period, that does not necessarily mean
that the action is dead or defunct, or that the court is
thereby deprived of the jurisdiction or power to extend
time for doing a specific act within a specified time.”

In the Ruth Kumbi case referred to above, the Supreme Court
stated that breach of an unless order does not necessarily'mean

that the action is dead or defunct or that the court is deprived of

the jurisdiction or power to extend time for doing a specific act

within a specific time.

The appellant’s grounds of appeal attack the lower. court’s ruling
that the matter stood dismissed and that it therefore could not
entertain the appellant’s appliéation to effectively set aside the
dismissed order and have the application fof property settlement
heard on the merits. |

In the case of Ituna Partners vs Zambia Open University Limited®,
the Supreme Court held inter alia that- |

“A court becomes functus officio when all the substantive

issues in the cause are determined by it.”

Black’s Law Dictionary defines the word “Dismissal’ at page 502

as
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“Termination of an action or claim without further

hearing especially before the trial of the issues involved.”

Thé view that we take is that a court still retains jurisdiction to
bring an action to life where it was dismissed for failure to comply
with conditional orders. The léwef court therefore erred when it
found that it had no jurisdiction to hear the appellant’s application
to set aside the dismissal order and havé the application for
property settlemént heard on the merits.

The appellant sufﬁciently excused her absencé before the learned
Registrar as she was not aware that the matter was due for
hearing before the RegiStrar. Order 25 rule 5 of the High Court
Rules provides that-

“Any judgment or order made in the absence of a party
may be set aside by the lower court upon sufficient cause

being shown.”

We are of the view that ;the High Court has inherent jurisdiction
to supervise its own orders and.proceedings at all times. We note
that the absence of the appellant before the learned Registrar was
not deliberate and that éhe is desirous of prosecuting the matter.
We accordingly find that the appeal has merit and the Ruling of

the lower court is hereby set aside.
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29. The matter is sent back to the High Court to be heard by another
learned Registrar so that the application for property settlement is

heard on the merits. Each party sh bar its own costs.
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