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process. Counsel submitted that if the appellant was
dissatisfied by Judge Kawimbe’s judgment, he ought to have
appealed instead of commencing a fresh action.
We were therefore urged to find that the subsequent matter was
res judicata and to dismiss the appeal.
With regard to the third and fourth ground of appeal, it was
submitted that page 10 of Judge Kawimbe’s judgment shows
that she was of the Viewl that the question to be determined was
not whether the estate of the late Simon Hanyona Michelo is
liable to an action for possession or recovery of land, but rather,
who the farm devolved to. In determining this question, her
Ladyship placed reliance on Section 76 of the Lands and
Deeds Registry Act Chapter 185 of the Laws of Zambia and
the case of Lenton Holdings Limited v. Airforce Moyo ©
which guide that a caveator must show that he has a beneficial
interest in the land or estate in issue, and must show the nature
of the interest claimed in the land or estate.
In addition, the court in the first action having found that
members of the Hanyona family contributed herds of cattle

towards the acquisition of the property in issue, it followed that
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those family members had a beneficial interest in the said
property.
Counsel finally submitted that the court was correct in
declaring the subsequent action, res judicata and urged us to

dismiss the appeal with costs.

THE DECISION OF THIS COURT

We have read the record of appeal and carefully considered the
arguments made by counsel on both sides. There are five
grounds of appeal which we shall tackle together as the issue
as we see it is; whether the matter before Judge Muma was
res judicata.

It is clear from the record that in cause no. 2008/HP/0140
which was presided over by Judge Kawimbe, the appellant
claimed for the following reliefs:

A declaration that the caveator had no entitlement or beneficial
interest in property number F1900/A Lusaka, Zambia, an order
that the caveat be removed, costs and any other relief the court
may deem fit.

About eight (8) years later, in cause No.2020/HP/0464 which

was presided over by Judge Muma, the appellant claimed
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ownership of the subject property, an injunction to restrain the
respondents from intermeddling with the estate, damages and
costs.
Following the Bank of Zambia v. Jonas Tembo and Others ¥
we ought to look at three crucial questions, firstly whether the
respondent ﬁad shown that the cause of action was the same.
Secondly, whether it was evident that fhe appellant (plaintiff)
had an opportunity of recovering in the first action that which
he sought to recover in the second action, but for his own fault
could not recover. Thirdly, whether the same point had actually
been determined between the same parties.
It is clear that the first action was brought by originating
summons pursuant to section 81 (1) and (2) of the Lands and
Deeds Registry Act which provides as follows:

“81 (1) Such registered proprietor or other interested
person may, if he thinks fit, summon the
caveator, or the other person on whose behalf
such caveat has been lodged, to attend before
the court or a Judge thereof to show cause why

such caveat should not be removed.
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(2) Such court or Judge, upon proof that such
person has been summoned, may make such
order in the premises, either ex-parte or

otherwise, as to such court or judge seems meet.”

We therefore opine that in the action for removal of the caveat,
the parties herein and the court rightly focused on the grounds
for the removal of the caveat.

However, we must point out that the appellant wrongly claimed
for a declaratory order that the caveator had no entitlement or
beneficial interest in the property and thus no right to lodge a
caveat because by law one can only claim for a declaration by
way of writ of summons; see the case of Chikuta v. Chipata
Rural Council.®®

In the case of Corpus Legal Practitioners v. Mwanandani
Holdings Limited, ® the Supreme Court had elucidated section
81 (1) of the Lands and Deeds Registry Act in relation to a claim
for the refnoval of a caveat.

The court determined that under the circumstances of that
particular case, to insist that the claim for the removal of the

caveat must be brought in a separate action, commenced by
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8.21 For the reasons stated above, in the judgment appealed against,

the lower court misdirected itself and erred when it dismissed

the matter for being res judicata.

8.22 It follows that all the grounds of appeal have merit and they
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must therefore succeed.

CONCLUSION

Finally, it may be concluded that the lower court erred to
dismiss the action for being res judicata as in the first action,
the appellant did not have an opportunity of raising the issues
raised in the second.

The first action was brought pursuant to section 81 (1) and (2)
of the Lands and Deeds Registry Act which restricted the
appellant to claiming the removal of the caveat.

The reliefs of ownership of property, damages and an injunction
claimed in the second action were not determined in the first

one.
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9.4 The appeal therefore succeeds in its entirety with costs to the

appellant which may be taxed in default of agreement.
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