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:' . attempted to lodge documents.. The 2nd appellant only came to

;- know of the respondent when his workers were confronted by
the respondent after he began works on the land.

9.21 The 1st appellant on the other hand testified that initially he did
not inform the 2nd appellant that the land in dispute was earlier
sold. Howéver, he did inform the 2rd appellant that the land
had earlier been sold to the respondent.

9.22 Bona fide purchaser for value without notice (BFPV) means a
good faith purchaser who buys for value without notice of any
other party’s claim or equitable interest against a property.
Black’s law Dictionary, 10t Edition defines bonafide purchaser -

for value as

“Someone who buys something without notice of another’s
claim to the property and without actual or constructive notice
of any defects on or infirmities, claims or equities against the
seller’s title, one who has in good faith paid valuable
consideration for property without notice of prior adverse

clams.”

9.23 Simply put where a buyer is or ought to have been aware of the
other party’s interest in the property, the person cannot be said
to be a bona fide purchaser for value without notice. The
defence of BFPV is against claims of any prior equitable owner.

See Snells Principles of Equity. It is for the person raising the
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defence that he is a bonafide purchaser for value, without notice

;- to assume the burden of proving that he paid the purchase price
in good faith, without notice, actual or constructive of the other
party’s claims.

9.24 The issue is whether the 2nd appellant as purchaser knew or
must have known about the pre-existing equitable interest by
the respondent before the transaction was complete.

9.25 We are of the view that the 2nd appellant had prior notice of the
respondent’s equitable interest. There was evidence adduced
that the 1st appellant did inform the 274 appellant that the land
had earlier been sold to the respondent. Cardinal evidence of
notice is the caveat placed by the respondent at Lands and
Deeds Registry.

9.26 It is trite that a caveat upon lodgment serves as notice to all the
world of the existence of an equitable interest warning
prospective dealers/purchasers of that interest’s existence.

9.27 We thefefore do not find that the 2nd appellant is/was a bona
fide purchaser for value without notice. The lower court was on
firm ground by holding that he was not a bonafide purchaser
for value without notice and that the respondent is the lawful

purchaser of the subject land in dispute. In a nutshell, from
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'the evidence adduced on record, we are not satisfied that it
supports a credible findings that the 2rd appellant is bonafide
purchaser for value without notice of the farm in issue.

9.28 As regards ground three, it assails the grant of the order of
specific performance of contract by the court below. That the
1st  appellant | completes the sale of stand number
F/459a/A/176 Shimabala by making available all the relevant
documentation as required by law within 90 days from the date
of judgment.

9.29 Specific performance like any other equitable remedy is
discretionary and based on the existence of a valid enforceable
contract and will not be ordered where there is an adequate
alternative remedy, or where severe hardship will be
occasioned. Specific performance is a decree by the court to
compel a party to perform its contractional obligations granted,
as earlier stated, at the court’s discretion. In the Gideon
Mundanda V Timothy Mulwani and Agricultural Finance Co
Ltd and 8.8 Mwiinga 23 cases, the Supreme Court held that a
judge’s discretion in relation to specific performance of contract

for sale of land is limited to where damages cannot adequately
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compensate a party for the breach of a contract for the sale of
land.

9.30 In casu, having earlier held that the contract of sale was still in
place, as time of performance was not of the essence and no
Notice to complete was issued to warrant breach by the 1st
appellant, we are satisfied that the remedy of specific
performance is the proper or appropriate order to be made in
the circumstances of this case. Therefore the court below was
on firm ground in ordering specific performance of contract of
sale of Farm F/459a/A/176 Shimbala by the 1st appellant.

9.31 The last ground assails the awarding of costs to the respondent
on the basis of the argument advanced in the appeal that the
sale was in breach of section 19(2) of the Intestate
Succession Act, and that the land was sold by a person with
no authority.

9.32 Itis trite that costs of any action or matter shall ordinarily follow
the event unless the court has good reasons to depart from this.
The award of costs is at the discretion of the court.

. 9.33 Where a trial court has exercised its discretion on costs, an

appellate court will only interfere where the discretion has not

been exercised judicially. The court below in our view exercised
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< its discretion to award costs judicially by awarding costs to the

' 4 respondent who succeeded 1n hel.~ ‘éounter claaim.  The
appellant’s claims having been dismissed. Therefore the lower
court was on firm grounds by awarding costs to the respondent
to be taxed in default of agreement. We see no basis to depart
from the established principle that costs of any action/matter
shall follow the event. There is no basis to overturn the award
of costs.

9.34 For the forgoing reasons, we find no merit in the appeal. The
judgment of the court below is upheld and the appeal is

accordingly dismissed. Costs follow the event.

-------------------------------------------

M. M. Kondolo
COURT OF APPEAL JUDGE
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