



















































































10.7

10.8

which provides that a written contract of emplc;yment can be terminated
by inter alia the expiry of the term for which it is expressed to be made. The
learned Judge opined that a contract of employment could only be
renewed by mutual agreement. He placed reliance on the case of Zambia
Revenue Authority v Dorothy Mwanza and others supra. He formed the
view that a party refusing to renew a contract need not give a reason as
there is no requirement to do so under the law.
The learned Judge analysed the evidence before him. In particular, he
listened to a recording of the Board discussing the appellant’s renewal of
contract of employment. He equally read the transcript of the recording. He
formed the view that the Chairman gave guidance to the mémbers present
in the meeting that regardless of the results coming from external
consultations, the Board had the power to make its own independent
decision. He thus found that the decision of the Board could not be said not
to be a decision of the majority since the Chairman merely gave guidance.
Our view is that the learned Judge’s conclusions were not farfetched after
analysing the law and the evidence before him. It is not in dispute that the
Public Service Pensions Fund, a body corporate with perpetual succession,
is a statutory body to which the Government of the Republic of Zambia is
the major shareholder. Section 3 of the Act refers. The Government’s
interest in the Fund is reflected in the composition of its Board of Directors:
(a) The Permanent Secretary in the Ministry responsible for Labour;
(b) The Permanent Secretary, responsible for personnel
management;

(c) The Director of Budget, Ministry of Finance;
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(d) A representative of the Attorney-General;

(e) The National Secretary of the Pensioners’ Association
representing persons who have retired under the Act;

(f) The General Secretary of the Civil Servants Union of Zambia;

(g) The General Secretary of the National Union of Teachers;

(h) A representative of the Defence Forces;

(i) Arepresentative of the Security Forces;

(i) A representative of the Chamber of Commerce;

(k) A representative of the Lusaka Stock Exchange; and

() Two persons appointed by the President;

10.9 We note that out of the thirteen (13) members of the Board, six (6) are
representatives of Government departments and or officers subordinate to
the President. A further two (2) directors of the Board are directly
appointed by the President. The President has an overarching interest in
the affairs of the Public Service Pensions Fund. We say so because under
Section 9 of the Public Service Pensjons Act the President retains the power
in consultation with the Board to constitute the Fund. Further, by virtue of
section 3(3) of the Statutory Functions Act’ the President is vested with
statutory functions where the law does not state the person vested with

statutory functions. The said Act provides:

“(3) The person for the time being vested with statutory functions

shall be-
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{c) If such provision does not confer or impose such functions on
an identified person and the President has made no allocation or

transfer, the President.”

10.10 It is clear from the evidence of the Board’s meeting of 22™ December,2017
that some members of the Board expressed some reservations in the
manner in which the meeting of 8" December, 2017 was conducted, and in
particular, whether the Board Chairperson, Mr. Mulenga had directed them
to come to a conclusion they did not agree with.-Qur view after analysing
the transcript of that meeting is that Board members were engaged in
deliberations predominantly about what their roles were. In the final
analysis, the Minutes of the 6™ Extraordinary Board Meeting held on 8"

December, 2017 reflect the following:

“At that point, some members sought clarity through the
Chairperson on the guidance and whether it was subject to question
or discussion. Further, clarification was also sought in relation to
the performance Appraisal. The meeting was however reminded
that the Performance Appraisal was not an end in itself and that
the Board had a precedent to refer to where Mr. Joseph Zulu, the
former Director of Investigations contract was not renewed in 2017
notwithstanding a favourable Performance Appraisal by his

supervisor, the Chief Executive.

After a brief deliberation, the meeting resolved not to renew the

employment contract of the Chief Executive.”
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10.11 We accept the respondents’ submissions that the meeting held on 8™
December, 2017 was conclusive and resolved that the contract of
employment of the appellant would not be renewed. We agree with the
learned trial Judge that when the two board members (Mulenga and

" Chimbwali) consulted the President on the renewal of the Chief Executive
officer’s contract it did not amount to interference because the President
retains a sufficient supervisory-ro‘le by law over the affairs of the Fund.

Therefore the first part of the ground of appeal must fail.

10.12 Turning to ground 1(b) of the appeal, the same assails the lower court for
finding that the appellant was not entitled to damages for unlawful
interference. In the first part of the appeal, we have upheld the lower
court’s finding that there was no interference on the part of the President.
We have intently followed the appellant’s submissions on the question of
damages for unlawful interference. Interestingly the appellant contends in
addition to unlawful interference, that there was a breach of his contract of
employment. Curiously, no specific provision of the contract evidencing the

. breach has been cited by the appellant. The learned trial Judge found as a
fact that the appellant’s contract of employment was allowed to ran its full

course. That finding has not been challenged by the appellant.

10.13 The appellant cited a number of authorities in support of his case for
damages. We have carefully considered these authorities. In Hutton v
Watling supra a written contract was drawn up and signed by the vendor.

In an action to enforce one of the clauses in the contract, the vendor
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claimed that it did not represent the whole contract. |t was held that the
vendor was not entitled to introduce evidence in this manner, because the
written document represented a true record of the contract. The import of
the case is the applicability of the parole evidence rule by reading previoﬁs
oral declarations into the written contract to preserve its genuinity or
integrity. However, the parole evidence rule is irrelevant to the issues

under consideration in casu.

10.14 in National Airports Corporation Limited v Reggie Ephraim Zimba and
Savior Konie supra the 1% respondent was appointed by the Board of
Directors on a two year contract. He worked for four months and a few
days when his contract was terminated summarily. The trial Judge awarded
him damages for breach of contract. On appeal, the Supreme Court upheld
the lower court’s finding that the employer had breached the contract and
the 1* respondent was entitled to damages. In casu there was no breach of
contract as determined by the trial Judge because the contract was allowed

to run its full term.

10.15 We distinguish all the other cases cited by the appellant for his claim on
damages on the basis that damages were awarded, in those cases, on the

~ basis of a breach of the employee’s contract which is not the case in casu.

We accept the respondents’ submissions to the extent that the appellant’s
contract of employment had ran its full course. The respondent was
neither under any legislative nor contractual obligation to automatically

renew the appellant’s employment contract. We therefore cannot fault
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