









































9.1 In response, the respondent’s counsel argued grounds one and
two together as follows: that in the two grounds of appeal the
appellant is questioning the court’s jurisdiction to preside over
matters that are legally settled. Citing section 13 of the High
Court Rules which provides inter alia that, the court can deal
with all matters in controversy between the parties. Mr.
Mosha, opined that by virtue of this provision the court below
was empowered to address the issue of authenticity despite
neither party to the proceedings making the requisite
application. He further submitted that the Authentication of
documents Act, is couched in mandatory terms and logically it
would have been a matter in controversy. Therefore, the lower
court was within the law to invoke the provisions of the
existing law. He relied on the case of Philips v. Copping®
where it was stated that:

“It is the duty of the court when asked to give a
Jjudgment which is contrary to statute to take the
point although the litigants may not take it.
Illegality once brought to the attention of the court
overrides all questions of pleadings, including any

admissions made therein.”
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He further relied on the case of Lumus Agricultural Service

Company Limited v. Gwembe Valley Development Limited!

in support of the argument that a document executed outside

Zambia cannot be used for any purpose if it is not
authenticated in line with section 3 of the Authentication of
Documents Act.

He went on to refer to the accident report at page 141 of the
record of appeal and argued that the same was only evidence
that an accident was reported to the authorities. However, it
was not authenticated. Lack of authentication barred the
court below from ascertaining the genuineness of the
document or the signatures thereon for purposes of admitting

it into evidence.

APPELLANT’S ARGUMENTS ON GROUND 3

In support of ground three, which challenges the lower court’s
finding that the accident did not happen as alleged. Mr.
Mutemwa referred us to The Law of evidence in Zambia:
cases and Materials on the definition of corroboration, which
is defined as independent evidence which supports the

evidence of a witness in a material particular.

-J16-



10.2 He went on to submit that, even assuming that the police
report is inadmissible on the grounds of non-authentication,
there is on record unchallenged corroborating evidence of PW1
who was at the scene of the accident.

10.3 That, the réspondent did not deny the occurrence of the
accident but preferred to dispute the manner in which the
accident happened. The respondent’s version was that the
accident happened as a result of a normal ramping with hills
or a road and that the car was a non-runner at the time of the
accident. The appellant’s version was that the accident
happened after PW3 hit into a herd which were Sleeping on the
road around 02:00 hours.

10.4 Since the trial judge had identified more inconsistencies in the
respondent’s case than the appellant’s case. She was not
justified in resolving the matter in the respondent’s favour.
Additionally, the respondent’s evidence was thoroughly

discredited under cross examination.

11.0 RESPONDENT’S ARGUMENTS ON GROUND 3
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To counter ground three, the respondent’s counsel submitted
that the general rule on corroboration is that the court in both
civil and criminal cases, can act on evidence of one witness
though there are exceptions as to when the court is required
to look for corroboration. The appellant has argued that the
evidence of PW1 was unchallenged without showing the court
independent evidence to confirm that the accident occurred.
The evidence of the photographs adduced was properly
adjudicated upon by the trial judge when she held that they
were not dated and that the date and time of the accident were
amiss. Additionally, the pictures and accident report form
were not authenticated for use in Zambia as section 3 of the
Authentication of Documents Act makes it mandatory for such
documents obtained in the Republic of South Africa to be
authenticated.

Counsel submitted further that, the respondent’s evidence on
record to the effect that an investigation carried out on the
motor vehicle revealed that there were no characteristics on
the vehicle associated with collision with cattle such as fur
and blood stains, suggests that the respondent -disputes that

the said vehicle was involved in an accident and the appellants

-J18-



12.0

12.1

12.2

13.0

13.1

themselves failed to prove the alleged accident in the lower

court.

APPELLANT’S ARGUMENTS ON GROUND 4

In arguing ground four, which challenges the court’s ﬁndiﬁg
that there was no number plate on the vehicle, it was
submitted that the finding by the court below that there were
no pictures showing the number plate of the vehicle was
contrary to the evidence on record. That the appellant’s
supplementary bundle of documents filed on 13% March, 20138
showed pictures of the damaged vehicle taken by PWI1
immediately after the accident. The picture at page ‘327 of the
record shows the vehicle registration number MUWI1.

It was therefore submitted that the court made an incorrect

finding of fact which should be overturned.

RESPONDENT’S ARGUMENTS ON GROUND 4

In response to ground four, Mr. Mosha submitted that the
court below was on firm ground when it found that the
pictures did not show the day and time, therefore the pictures

could have been taken on any other day.
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Counsel contended that there was insufﬁcient evidence for the
court to arrive at a conclusion that the appellant’s motor

vehicle was involved in the alleged accident.

APPELLANT’S ARGUMENTS ON GROUND 5

On ground five which is that the court misdirected itself by
holding that the plaintiff should have first repaired the vehicle
in South Africa and then come to be reimbursed in Zambia
when the vehicle was assessed as a total loss, it was
submitted that the court below was faced with two conflicting
documents; the respondent’s motor comprehensive policy on
one hand and the extension of cover to other countries on the
other hand. Clause 1.1.3 of the respondent’s motor
comprehensive policy provided for constructive loss if the
estimated repair costs exceeded 70%. The extension of cover to
other countries which was supplementary provided for the
insured to meet the costs of any loss or damage in the country
the accident occurred and on return claim reimbursement.

He went on to submit that, the appellant prayed that clause
1.1.3 of the comprehensive policy be invoked but the court

invoked the provisions of the extension of cover policy suo
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supplementary policy superseded the comprehensive
insurance policy. Therefore, the second policy simply extended

the appellant’s cover to the said geographical areas.

17.30 However, since the appellant could not prove that the repair

18.0

18.1

costs would exceed 70% of the insured sum as the quotations
for repair tendered into evidence were unauthenticated and
therefore not valid for use in Zambia, it means that there is no
proof that the cost of repairing the vehicle would be more than
70% of the insured sum. Under that policy, she was required
to meet the cost of loss or damage to the vehicle and then seek
reimbursement from the respondent company on her return.
We therefore uphold the lower court’s finding that the
appellant was bound by the extension of cover policy while the
vehicle was in South Africa and find no merit in ground five as

well.

CONCLUSION

In conclusion, although there was evidence that an accident
involving the appellant’s vehicle registration number MUWI
occurred on 13t June, 2016, the documents tendered into

evidence which originated from South Africa namely; the police
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report and the quotations for repairs are not valid for use in
Zambia due to lack of authentication. Therefore the appellant
could not rely on the said quotation to prove that the repair
cost would exceed 70% of the insured sum.

18.2 Furthermore, while the vehicle was in South Africa, tile
appellant was bound by the extension of cover which required
her to first meet the cost of loss or damage to the vehicle and
then claim reimbursement from the respondent on her return
but she failed to fulfill this condition.

18.3 Therefore, the sum total of this appeal is that it fails. Costs are
awarded to the respondent, to be taxed in default of

agreement.
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