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Legislation referred to:

1. Penal Code, Chapter 87 of the Laws of Zambia; section 137(1)

Introduction

[1] The appellant was tried and convicted on a charge of indecent
assault on a female. The particulars alleged that on 15t May
2012 at Samfya, the appellant unlawfully and indecently

assaulted a girl named Dorcas Bwalya.

The Prosecution’s Evidence

[2] The prosecution’s evidence in the court below disclosed that on
24™ May 2012, at about 15.00 hours, PW1 and his wife took their
daughter (PW2) to the taxi station. Whilst there, they approached
the appellant and asked him to take PW2 to Samfya High School.
The appellant charged therﬁ K60,000.00 (unrebased) which PW1
gave to PW2 before leaving her. The following day, PW1 received a
phone call from PW3 informing him that PW2 had been indecently
assaulted by the appellant. PW1 then instructed PW3 to report
the matter to the police and he started off for Samfya with his

wife. Upon their arrival, they found the appellant’s family at the
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police station and the appellant’s father approached PW1 for a

reconciliation which he rejected.

[3] The evidence of PW2 was that on the material day, she was

travelling from Mansa to Samfya High School in a taxi being
driven by the appellant which had been booked for her by her
parents. At the time, there were six people in the taxi, including
herself, the appellant and PW3. PW2 testified that when they
arrived in Samfya, the accused did not take her to school on
account that it was late and instead he took her to BCM guest
house where he left her and told her he would pick her up the
following morning to take her to school. PW2 entered the room
and slept. The appellant later returned that night and began to
touch PW2 all over her body. When she tried to shout, he
threatened her and continued to touch her until he left the next
day at 06:00 hours. When PW2 left the room, she met PW3 in the
corridor of the guest house and narrated what happened to her
the night before whilst in tears.

PW3 testified that after PW2 recounted how the appellant had
indecently assaulted her the previous evening, she assisted PW?2

in contacting her parents to inform them about what had
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transpired. Whilst waiting for PW2’s parents to arrive, the
appellant’s brother and father approached them to ask for
forgiveness.

[5] According to the guard at the guest house (PW4), the appellant
did not return to the guest house after dropping PW2. The
testimony of the arresting officer (PW5) was that when he received
the report that the appellaht had indecently assaulted PW2, he
had difficulties apprehending him as he was at large and only
presented himself after he was brought to the police station by his

father.

The Appellant’s Evidence

[6] In his defence, the appellant testified that he did not drop PW2 at
school because he ran out of fuel. Consequently, he agreed with
PW2 that she sleeps at a guest house on condition that he gives
her a discount to enable her to pay for the room. The appellant
then took her to BCM guest house where they found PW4, the
security guard and manager of the lodge, who offered her a room
and assisted the appellant iﬁ carrying PW2’s luggage to her room.
Thereafter, the appellant left with the promise that he would pick

PW2 the next day if he found fuel. However, the following morning
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he could not find any fuel. Subsequently, he received a phone call
from Lusaka inviting him for interviews which he later attended
and only returned to Samfya after being informed by his brother
about the allegations PW2 made against him. The appellant
however, denied going back fo the guest house to indecently

assault PW2.

Consideration of the matter by the Surbordinate court

[7] After considering the evidence and arguments of the parties, the

[9]

trial magistrate found that PW2 was indecently assaulted
because when she narrated to PW3 about what had happened to
her, she began to cry. She opined that the reason for her crying
was because she remembered the sad and helpless experience
she underwent the previous night at the hands of the assailant.

On the fact that the offence did occur, the trial magistrate found
corroboration in the conduct of PW2 when reporting to the first
person she thought was reliable and could confide in who was
PW3. She also found corroboration in the crying when PW2 was
narrating to PW3 in the morning of 26th May 2012.

The trial magistrate further found corroboration in PW2 asking

for PW3’s cellphone so that she could report to her parents what
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happened to her. In addition, there was corroboration in PW2
failing to answer PW3 when she was greeting her in the morning
on 26% May 2012 but could only afford a cosmetic smile.

On the identity of the asséilant, the trial magistrate found that
when the assailant came to her room, PW2 had the opportunity
to see him before he switched off the light. In her view, there was
enough light to enable her to see the assailant because the
assailant was able to see PW2 in order to move to where she was
and begin to touch her body. The trial magistrate found that PW2
had enough time to see the appellant and hear his voice during
the trip and in Samfya before booking the room as well as the
following morning when the assailant was leaving the room.
Hence, it was easy to identify him if he was the assailant and she
could not mistake him for another person.

In the circumstances, the trial magistrate found that there was
overwhelming corroboration on the fact that it was the appellant
who went and entered the room where PW2 slept. She also found
that the conduct of the appellant’s failure to leave PW?2 at Samfya
High School as one coming from a deliberate motive to commit

the offence.
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[12] The learned magistrate therefore found that the appellant was
guilty of the offence of indecent assault and convicted him
accordingly. Upon confirmation of sentence by the High Court,
the learned judge upheld the conviction of the appellant by the
lower court and sentenced him to 15 years imprisonment with

hard labour.

Grounds of appeal and arguments by the parties
[13]  Aggrieved with this decision, the appellant now appeals to this

court on four grounds as follows:

[13.1] The trial court erred in law and fact when the court found as
corroboration the conduct of the prosecutrix when she reported that
she had been indecently assaulted by the appellant to PW3 being
the person she thought was reliable and she could confide in her.

[13.2] The trial court erred in law and fact when the court found as
corroboration the crying by the prosecutrix when she was narrating
to PW3 that she had been indecently assaulted by the appellant on
26" May 2012 in the morning.

[13.3] The trial court erred in law and fact when the court found that there
was corroboration in PW2 asking for PW3’s cell phone so that she
could report to her parents what happened to her and that there
was corroboration in PW2 failing to answer PW3 when she was
greeting her in the morning of 26t May 2012 but could only afford
a cosmetic smile.

[13.4] The trial court erred in law and fact when the court made findings
against the appellant which were not supported by the evidence on

the record.
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In her heads of argument, counsel for appellant argued grounds
one, two and three together. It was her submission that the
conduct of the prosecutrix was not consistent with someone
who had been assaulted. According to counsel, when the
prosecutrix met PW3 at the guest house around 06:00hrs she
did not inform PW3 of the alleged indecent assault when she
was greeted but only smiled and later told PW3 that she could
not get a taxi. That the prosecutrix only told PW3 of the alleged
indecent assault 1 hour 30 minutes after leaving the guest
house to look for a taxi. This, counsel contended, is not conduct
consistent with a person who has been indecently assaulted.
She argued further, that .because the appellant did not go to
pick up the prosecutrix in the morning and because she was
going to spend money getting another taxi, she had motive to
falsely implicate the appel}ant.

We were referred to the case of Ndakala v The People! where it

was held that:

“The corollary to the principle that evidence of early complaint is
admissible to show consistency is that the failure to make an early

complaint must be weighed in the scales against the prosecution case”.
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Counsel therefore submitted that there being no early complaint
by the prosecutrix, the trial court was supposed to weigh the
scales against the prosecutrix and not to treat the lack of early
complaint by the prosecution as corroboration in respect of the
commission of the offence. She further argued that for a
conviction of indecent assault to stand, there must be
corroboration as to commission of the offence and the identity
of the offender. In support of this argument, counsel cited the

case of Emmanuel Phiri v The People? where it was held that:

“In a sexual offence there must be corroboration of both commission of the
offence and the identity of the offender in order to eliminate the dangers
of false complaint and false implication. Failure by the court to wamn itself

is a misdirection”.

Counsel accordingly submitted that the danger to falsely
implicate the appellant was not eliminated and there was no
corroboration as to the commission of the offence.

In arguing ground four, it was submitted that PW4’s evidence
was favourable to the defence and the trial court should have
resolved the doubt in favour of the appellant, there being no
good reason for the court to prefer PW3’s evidence over that of

PW4. The case of Barrow and Young v The People3 was cited in
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el

support.

According to counsel, the trial court was biased against the
appellant in evaluating the evidence and made findings against
the appellant that were not supported by the evidence on
record. She argued that the court brought its own evidence
which was not presented by the prosecution. She referred us to
the case of Kenious Sialuzi v The People? where it was held as

follows:

“There is no obligation on an accused person to give evidence, but where
an accused person does not give evidence, the court will not speculate as
to possible explanations for the event in question. The court’s duty is to

draw the proper inferences from the evidence it has before it”.

It was counsel’s contention that the inferences drawn by the
trial court on how the appéllant allegedly entered the lodge and
the room of the prosecutrix and also left the premises without
being noticed are not supported by the evidence before the
court. She accordingly urged us to allow the appeal.

In response to grounds oné, two and three, counsel for the
respondent submitted that the trial court was on firm ground
when it convicted the appellant of the offence of indecent

assault. She argued that the evidence of PW2 that the appellant




































