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3.0

3.1

The matter was commenced on 13t January, 2012 by way of
originating summons pursuant to Order 6 Rule 2 of the High
Court Rules Chapter 27 of the Laws of Zambia. The plaintiff
sought the following reliefs:

1) A declaration that the plaintiff is the lar,bful owner of property
No. 33464 Lusaka which is a portion of Stand No. 24946,
Lusaka;

2) An order to nullify the letter of offer given to the 1st defendant
by the 2nd defendant for stand number 24946 on the ground
that it is null and void for violation of the plaintiff’s rights to
the said property;

3) An order for the 2nd defendant or its agents or éervants to
cancel or withdraw the offer letter issued to the 1st defendant
in respect of property No. 24946, Lusaka;

4) An injunction restraining the 1st defendant from demolishing
the structure on property No. 33464, Lusaka or in any way
dealing with the plaintiff’s said property;

5) Damages; and

6) Costs.

AFFIDAVIT IN SUPPORT

In his affidavit in support of the originating summons, the
plaintiff, Alex Sinyangwe deposed that sometime in June 2004,
he purchased LUS/33464 a portion of Stand No. 24946, Lusaka

from the late Jacqueline Banda through her husband, Dausen
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Sinkala for K7, 000, 000.00 (unrebased). At that time, the said
property had been offered to Jacqueline Banda by the 2nd
defendant by letter dated 28t January, 2004. There were three
other persons who had bought portions of the samé property
from Dausen Sinkala. Subséquently, four offer letters were

issued by the 2nd defendant as follows:

(a) Aaron Nonde - LUS/33461;
(b)  Stanslous Sumbulelu - LUS/33462;
(c) Yona Daka - LUS/33463; and
(d) Alex Sinyangwe - LUS/33464.

He stated that in October 2004, one Newton Ng'uni claimed that
Stand No. 24946, Lusaka was his. This claim was challenged
by the 1st defendant, Aaron Nonde and Yona Daka in the Lands
Tribunal. However, that case was discontinued to enable the
parties reach an amicable settlement with the 2nd defendant. At
a meeting of all parties concerned, the parties were told by the
Commissioner of Lands that the land did not belong to Newton
Ng’uni but to the deceased, Jacqueline Banda.

On 12t January, 2010, the plaintiff entered into a contract of
sale with Lushomo Seventh Day Adventist Church, for the sale

of LUS/33464 at the price of K76 million (unrebased). The
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church made a part payment and it was agreed between the

parties that the balance would be paid once a Certificate of Title
was issued to the plaintiff by the 2nd defendant.

In the process of negotiations with the 21nd defendant for possible
subdivision of the property in issue, the 1st defendant went
behind the plaintiff’s backs to obtain an offer letter dated 2nd
June, 2011 from the 2rd defendant for the entire Stand No.
24946, Lusaka. The 1st defendant has since demolished
structures constructed by the church on the land in issue and
destroyed their furniture. Consequently, the church has been
reluctant to complete the sale.

The plaintiff Alex Sinyangwe, further deposed that the 2nd
defendant has failed to resolve the issue and to cancel the offer
letter issued to the 1st defendant even in the face of a report
prepared by the 1st defendant to the Lands Tribunal in which
he admitted that parts of Stand 24946 belong to the 2nd
defendant, Aaron Nonde and Yona Daka. There was also a letter
authored by Dausen Sinkala stating that he sold a portion of

stand No0.24946 to the plaintiff.
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AFFIDAVIT IN OPPOSITION

An affidavif in opposition was filed by the 1st Defendant
Sumbulelu. The essence thereof is that on 24th March, 2004,
the late Jacqueline Banda, through her husband, Dausen
Sinkala, sold the whole of Stand No. 24946, Lusaka to him at a
consideration of K14, 000.00. He applied to the 2rd defendant
for consent to assign and an offer letter was subsequently
issued to him on 16t April, 2004 by the 2rd defendant.

The 1st defendant further stated that sometime in May 2004,
Dausen Sinkala came to him in the company of the plaintiff
whom he introduced as an estate agent working with the
Lusaka City Council and the Ministry of Lands to prepare
demand letters for service charges and ground rates. The
plaintiff collected Sumbulelu’s original offer letter on the pretext
that he was going to use it to prepare a demand letter. The
plaintiff later returned to say that the offer letter had been
misplaced by the Ministry of Lands. He then gave the plaintiff
K500.00 to pursue the 2nd defendant and to resubmit a certified
true copy of the survey diagram for issuance of a new offer

letter.
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In June, 2004 the plaintiff brought a new offer letter written by
the 2rd defendant to 1st defendant for Stand No. LUS/33462,
Lusaka as a subdivision of Stand No. 24946, Lusaka.

Sumbulelu alleged that the subdivisions were created without
his consent and sold to Aaron Nonde, Yona Daka and Alex
Sinyangwe. He then reported the matter to the police and
Sinkala was apprehended who named the plaintiff aé his

accomplice.

3.10 When the plaintiff was about to be apprehended, one Newton

Ng’uni claimed Stand No. 24946 as his own.

3.11 In July, 2005 Ng'uni, without making any enquiries from the

2nd defendant, had the 1st defendant’s house demolished after
reporting the matter to the Lusaka City Council. When
Sumbulelu had a meeting with the Director of City Planning at
the Council, he was told that the subdivisions created on Stand
No. 24946 were illegal. The Commissioner of Lands also
confirmed this in a subsequent meeting with Sumbulelu, Nonde

and Daka.

3.12 Sumbulelu further deposed that in a meeting held on 6t

December, 2005, the Commissioner of Lands offered

replacement plots to him, Nonde and Daka but declined to give
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