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INTRODUCTION AND SUMMARY OF THE DISPUTE

This appeal concerns the liquidation of the Post Newspapers

Limited, a private company which, for several decades
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published a newspaper, The Post, with a wide circulation in

Zambia.

At the behest of the respondents, who alleged that they were
creditors, a petition for the winding up of The Post Newspaper
Limited was filed in the High Court. The liquidation was
subsequently undertaken by a Mr. Lewis Chisanga Mosho, a

legal practitioner.

The appeal to this court was inspired by the events sequel to
the liquidation or otherwise closely linked to it. The appeal
itself implicates both procedural and substantive justice. It is,
to a remarkable and creditable extent, a complaint about the
face of justice in the curial treatment of an insolvent company;
treatment allegedly sullied by unfairness in the overall

conduct of the dealing court and the liquidator.

More solemnly, the appeal raises deeply concerning questions
regarding the rights of shareholders and directors in the
context of liquidating a company on account of insolvency
where the shareholders and directors believe that the

liquidation itself is unjustified and the process of liquidation
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is fraught with blatant disregard of the law or due process

considerations.

The chief grievance of the appellants, as we are able to distill
it from the documents in the record of appeal, is that between
the High Court judge who handled the liquidation proceedings
and the appointed liquidator, three factors which had
preclusive effect were effectively used to gag the appellants,
who claim to have had a proper interest in the liquidation,
from being heard. The three elements were: (i) resort to ex-
parte proceedings; (ii) inability or otherwise willful failure by
the dealing judge to hear the appellant’s protestations over the
appointment of the liquidator in particular and the liquidation
itself generally; and (iii) the use of an exclusionary consent
Jjudgment seemingly contrived by the provisional liquidator to

ward off resistance to the liquidation.

The record reveals that upon the appointment of Mr. Mosho as
provisional liquidator on 15t November 2016, a return date for
the inter-partes hearing of the application for appointment of

the liquidator was given for the 9t November 2016. No hearing
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was, however, had on that date. Meanwhile, through their
lawyers, Messrs Nchito and Nchito, the appellants applied to
set aside the order appointing Mr. Mosho as provisional
liquidator and to stay execution of the order of appointment.
Return dates for the hearing of these applications were given
but, for very unclear reasons, the applications were never

heard by the learned High Court judge.

In the whole time from the filing of the winding up petition to
the liquidation of the second appellant company, the
appellants were never afforded an opportunity to put their
concerns across despite their giving notice to the court within

the provisions of the law.

Itis this frustrating and somewhat bewildering experience that
led the appellants to conclude, as we are able to discern from
their grievance, that the judge that dealt with the liquidation
behaved in an intemperate or unjudicial way by literally

shutting the door to justice in their face.
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BACKGROUND FACTS

The first to the fifth respondents filed a petition in the High
Court in November, 2016 for the winding up of the second
appellant company, The Post Newspaper Limited, their
erstwhile employer. They alleged that the latter had failed to
pay them salaries and emoluments in the aggregate sum of

K815,000.

The sixth respondent, for its part, claimed that the company
had failed to discharge its tax obligations. The matter, cause
numbered 2016 /HPC/0518, was allocated to Nkonde J, of the

High Court.

By an ex-parte order issued by Nkonde J on 1st November
2016, Mr. Lewis Mosho was appointed as the provisional
liquidator. A return date for the inter-partes hearing of the
application for appointment of liquidator was set for the 9th

November 2016.

Developments, deeply concerning to the appellants, then
began to unfold. Mr. Mosho, as provisional liquidator,

terminated the services of Messrs Nchito and Nchito as lawyers
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for the Post Newspapers Limited. In their stead, he appointed
Messrs Lewis Nathan Advocates, a firm in which he apparently
has interest as a partner, and another firm, Messrs Palan &

George, to represent the Post Newspapers (in liquidation).

The first and second appellants were, of course, not quiescent:
they applied to set aside the removal of Messrs Nchito and
Nchito from representing them. That application too was not

heard by the judge.

Almost predictably, the respondents (who were petitioners in
the High Court) and the second appellant, thenceforth
represented by Messrs Lewis Nathan, entered a consent
judgment in January 2018, in terms of which Mr. Mosho was
confirmed as Liquidator of The Post Newspapers Limited (in

liquidation).

With that confirmation as liquidators by consent, Mr. Mosho
had the atypical comfort to discontinue the applications which
had been filed on behalf of the appellants by Messrs Nchito
and Nchito, seeking a stay of execution and to set aside the

order of appointment of himself as provisional liquidator.
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Undeterred by all these developments, the first appellant
proceeded to file a notice in terms of Rule 10 of the Companies
Winding Up Rules (2004) as an interested party (being a
shareholder/director) in the company under liquidation,
protesting the appointment of Mr. Mosho as liquidator. Not

surprisingly, the dealing judge never head the first appellant.

Seemingly frustrated by all these developments and probably
running out of options and patience, the appellants
commenced a separate action (Cause No. 2018/HP/0064)
seeking an order to set aside the consent judgment entered
into between the respondents and the second appellant on the
basis that the same was procured illegally and fraudulently.
They also sought an order to stay the proceedings and all

orders granted by Nkonde J in Cause No. 2016 /HPC/0518.

In the freshly commenced action, the appellants grumbled that
the consent judgment, declaring the second respondent
insolvent and confirming Mr. Mosho as liquidator, was made
without hearing the appellants; that the claims by the

respondent (as creditors) in the winding up proceedings are
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disputed by the appellants and that the dealing judge was
rightly found wanting by the Judicial Complaints Authority in
a complaint against him arising from what the appellants view
as the judge’s unacceptable conduct which undermined
confidence in his ability to do justice in the winding up

proceedings.

The new action was allocated to Newa J of the High Court. In
her judgment of 25 June 2019, she held that the appellant’s
action was, in substance, intended to achieve a remedy against
judge Nkonde who was not a party to the proceedings. She
consequently held that the appellant’s action was a wrong suit
commenced to challenge a consent order and that she had no

jurisdiction to deal with it. She thus dismissed the action.

APPELLANTS’ APPEAL TO THE COURT OF APPEAL

The appellants appealed to the Court of Appeal on two

grounds, namely that:

(1) The court erred in law and fact when it held that the
appellant’s action sought to litigate the alleged breaches of
the liquidator when in fact the appellants were seeking to
challenge the validity of the consent order confirming him;

and
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(2) The court below erred in law and in fact when it held that
the appellants commencing a new action was the wrong suit
to challenge the consent order executed under Cause No.
2016/HPC/0518 contrary to the position in Zambia Seed
Company Limited v. Chartered International (Put)
Limited!1).

In its judgment, now subject of the present appeal, the Court
of Appeal framed the issue for determination as being whether
a person or entity that was not a party to a consent judgment,
can commence a fresh action to set the consent judgment

aside.

The Court of Appeal held that although the first appellant had
given notice of intention to be heard at the hearing of the
petition in terms of rule 10 of the Companies Winding up Rules
2004, that intention did not make the party filing the notice a
party to the proceedings. Such party ought, in addition to
filing a notice, to apply to be joined to proceedings as an

interested party.

Being a non-party to the proceedings, the first appellant could,

according to the court, not commence a fresh action for the
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purpose of setting aside the consent judgment entered into

under Cause No. 2016/HPC/0518.

Put differently, the court reasoned that the only party that has
locus standi to commence a new action for the purpose of
challenging a consent judgment is one who executed the

judgment or, generally a person who was a party to the action.

The appellants’ appeal was thus dismissed by the Court of
Appeal. The dismissal of that appeal so annoyed the appellants

that they escalated their grievance to this court.

APPELLANTS’ APPEAL TO THE SUPREME COURT

Having duly obtained leave to appeal from the Court of Appeal,
the appellants launched the present appeal, fronting four

grounds structured as follows:

1. The court below erred in law and in fact when it held that
the 1st appellant was not a party to the proceedings and
commencing a new action was the wrong suit to challenge
the consent order executed under Cause No.
2016/HPC/518 contrary to the position in Zambia Seed
Company Limited v. Chartered International (Pvt) Limited!l)
(SCZ No. 20 of 1999).
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2. The court below erred in law and fact when it held that the
1st appellant was not joined to the proceedings when in fact,
he was a shareholder and director in the 2nd appellant and
still maintained residual power to be an interested party to

the proceedings.

3. The court below erred in law and fact when it held that the
mere filing of a Notice under Rule 10(1) Winding Up Rules
2004 does not automatically make a person a party to the

proceedings.

4. The court below erred in law and fact when it only dealt
with the 1st appellant’s side of the appeal and failed to deal
with the 24 appellant’s side of the appeal.

We shall say more about these grounds of appeal later in this

judgment.

THE HEARING OF THE APPEAL

At the hearing of the appeal, none of the respondents was
represented. As indicated already, the appellants were
represented by Mr. N. Nchito SC, Mr. C. Hamwela and Ms. N.
Chibuye. We noted that Messrs Mosha & Company, who had
been in the lower court reflected as advocates for the
respondents had, a couple of days prior to the hearing,

formally withdrawn from representing the respondents.
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Having seen the affidavit of service filed by the appellants’
advocates on the 9th of August, 2021, we were satisfied that
the respondents had indeed been duly served with the notice
of hearing. We were, in these circumstances, content to
proceed to hear the appeal in the absence of the respondents

or their legal representatives.

Regrettably there were no heads of argument filed by or on

behalf of the respondents.

THE APPELLANTS’ ARGUMENTS ON APPEAL

The appellants’ learned counsel filed heads of argument in
support of the grounds of appeal. Those arguments were
prefaced by a rather long procedural history of this matter,
aspects of which we have alluded to already or shall revert to

later on in this judgment.

At the hearing of the appeal, Mr. Nchito SC intimated that the
appellants placed reliance on the filed heads of argument with
brief supplementation. The first three grounds were argued

compositely while the last was argued distinctly.



6.3.

6.4.

6.5.

J14

In support of grounds one to three of the appeal, the learned
counsel for the appellants contended that although the Court
of Appeal was right to hold that the only way open to a party
to set aside a consent judgement or order is by commencing a
fresh action for that purpose as was held in Zambia Seed
Company Limited v. Chartered International (Pvt) Limited), it
erred when it held that the first appellant was not a party to
the proceedings and the consent judgment could thus not be
challenged in the manner the appellants sought to challenge
it.

[t was also submitted that the consent order of the 10th
January, 2018 in Cause No. 2016/HPC/0518, instigated by
Mr. Mosho as liquidator and entered into by the respondents
and the second appellant, did in fact facilitate a defacto ex-
parte liquidation of the second appellant without ever hearing
or determining the actual winding up petition and any

application challenging it.

More significantly, the appellants’ counsel contended that the

said consent order confirmed the provisional liquidator as the
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liquidator without ever hearing the application inter-partes as
required by Rule 8(3) and (4) of the Companies (Winding up

Rules) 2004, S.I. No. 86 of 2004.

6.6. The learned counsel further submitted that shareholders and
directors of a company in liquidation retain residual powers to
defend the interests of the company in a winding up action. In
support of the argument that the role of directors of companies
in receivership and, by extension, in liquidation is clear,

counsel quoted a passage from our judgment in Avalon Motors
Limited (in receivership) v. Bernard Leigh Gadsden and Motor City
Limited? in which we stated as follows:

Whenever a current receiver is the wrongdoer (as where he acts
in breach of his fiduciary duty or with gross negligence) or
where the directors wish to litigate the validity of the security
under which the appointment has taken place or in any other
case where the vital interests of the company are at risk from
the receiver himself or from elsewhere but the receiver neglects
or declines to act, the directors should be entitled to use the

name of the company to litigate.

6.7. Counsel also quoted a passage from another of our decisions

in Robert Mbonani Simeza (sued as Receiver/Manager of Ital Terrazo
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Limited, Finance Bank (Z) Limited) and Ital Terrazo Limited® where

at page 105 to 106 we stated as follows:

In Avalon Motors, the question was, when can the directors and
shareholders of the company under receivership be allowed to
maintain an action in the name of the company? This court
upheld the decision in Magnum (Zambia) Limited v. Quadri
(Receiver/Manager) and Another¥. It then held that directors
and shareholders of a company under receivership as well as
anybody who is properly interested who has beneficial interest
to protect, can sue a wrongdoing receiver or former receiver, in
their own names and in their own right... we do not accept the
argument... that the directors should have first asked the
Receiver to institute an action in the name of the company and
only institute one themselves if he refuses to do so. The reason
is simple: what this action challenges are the Deed of
Appointment of the 1st defendant, as Receiver and the Mortgage
Debenture Deed, under which he was appointed. It would not
have been reasonable for the directors of the plaintiff, to ask
the Receiver to institute an action in the name of the company

to challenge his own appointment.
From these authorities, counsel’s conclusion was that
directors maintain residual powers and can, in liquidation
proceedings, sue in their own names as well as that of the
company. The first appellant commenced the action in his
own capacity and as a shareholder and director in the second

appellant company on account of allegations of wrong doing in
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the conduct of the liquidation of the second appellant through

a consent order.

As regards the concept of residual power of directors to defend
a company in winding up proceedings, the learned counsel
quoted a passage from Ashborder BV v. Green Gas Power Limited!s)

at p.62 as follows:

It is not a dispute that the directors of Green Gas and Cabot
retain a residual power, notwithstanding the appointment of
the provisional liquidators, to apply to dismiss or otherwise
resist the petitions. An application to dismiss the petitions has,
as I have said, been made on behalf of Green Gas and Cabot, and
I am informed and understand that it is presently the intention

of those companies to resist the petitions.
The learned counsel quoted other passages from the judgment

in the Ashborder(s) case to buttress his submission.

According to Mr. Nchito SC, the consent order entered into by
the respondents was challenged for being illegal or fraudulent

for the following reasons:

(i) The 1st to the 5tt respondents had proposed and obtained
an ex-parte appointment of a provisional liquidator who

by law is disqualified.
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(iij The order which appointed Mr. Mosho as provisional
liquidator did not give him the right in any way to
circumvent the rights of the appellants [then plaintiffs] to

defend the winding up proceedings in their own behalf.

(iii) The ex-parte order of appointment has been used for
purposes of illegality such as the removal of Messrs Nchito
& Nchito and the appointment of the provisional
liquidator’s own law firm to defend the challenge of his

own appointment.

(iv) Concluding the liquidation action ex-parte without ever
hearing at least four (4) applications challenging the
entire action and without the consent order being signed
by the first appellant in his capacity as a party or the
second appellant’s lawyers of choice as opposed to those
appointed by Mr. Mosho is to incestuously challenge his

own appointment.
6.12. To support his submission that a consent judgment can only
be set aside by a fresh action brought out for that purpose,
counsel cited and quoted from the case Zambia Seed Company

Limited v. Chartered International (Pvt) Limited()) and Lusaka West
Development Company BSK. Chiti (Receiver) Zambia State

Insurance Company v. Turnkey Properties Limited®. For the
proposition that a consent agreement can be set aside on
proper grounds upon which the validity of any contract could

be impugned such as fraud or mistake, the case of Huddesfield
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Banking Company Limited v. Henry Lister & Sons Limited? was

cited by counsel.

[t was also submitted that the first appellant had, in Cause
No. 2016/HPC/0518, filed a notice under Rule 10 of the
Winding Up Rules, 2004 which allows an interested party to
be heard in a winding up petition, but was never in fact heard.
Upon filing the notice, the first appellant had, according to
counsel, joined the winding up proceedings and was thus to
be considered as a party. As a party to those proceedings,
commencing fresh proceedings to challenge the consent order

was, according to counsel, the rightful thing to do.

The learned counsel for the appellants cited one more foreign
case and quoted from its judgment. It was the Indian case of
Arunachellam Chetty v. Sabapathy Chetty(® which also speaks to
the procedure in setting aside consent decrees and the

remedies available to a plaintiff.

To conclude his submissions on the first three grounds,
counsel posited that the court below should have considered

the evidence on record that showed that the appellants had
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the right to challenge the instrument appointing the liquidator

and should have allowed the matter to proceed to trial.

Counsel thus prayed that we uphold grounds one, two and

three of the appeal.

Under ground four, it was contended that the court below
erred in law and in fact when it only dealt with the first
appellant’s side of the appeal and failed to deal with the second

appellant’s side of the appeal.

Counsel argued that a perusal of the judgment of the Court of
Appeal shows that the position of the second appellant was not
addressed. In particular, the issue of shareholders and
directors having residual powers to challenge liquidation
proceedings and the second ;ppellant’s right to oppose the
winding up and to present its position, was never addressed.
Counsel contended that such an approach was inherently
repugnant to a balanced and complete consideration of issues
in dispute. Our decision in Wilson Masauso Zulu v. Avondale

Housing Project(® was relied upon for that submission.












































































































