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Malila CJ, delivered the judgment of the court.
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INTRODUCTION

1.1.

1.2,

1.3.

The appellant, Makas Mazuba, was a lorry-mate to the
deceased lorry driver, Hurfe Jama. The two had gone on
a business trip from Ndola to Maamba and back to Ndola.
They conveyed various consignments of goods between the

two locations.

The deceased was found dead in the lorry he had been
driving which was parked around Masangano area on the
Kapiri/Ndola highway. This was during the return trip to
Ndola. The circumstances in which the body of the

deceased was found were suggestive of villainy.

The appellant claimed that he was not with the deceased
at the time the latter met his death as he had remained in
Kapiri Mposhi. This explanation by the appellant,
compounded by the fact that there was no direct evidence
linking the appellant or anyone else for that matter to the

death, heightened the enigma surrounding the death.



13

1.4. The appellant was nonetheless tried and convicted, on the

basis of circumstantial evidence, for the murder of the
deceased and was sentenced to death. He continues to
protest his innocence and has now appealed his

conviction.

2.0. BACKGROUND FACTS

2.1.

2.2.

Abdifatah Ahmed Yusuf is in the road transportation
business known as Gabobe Transport and Construction
which owns and operates several lorries. In April 2015 one
of the lorries, a Volvo, was driven by the deceased who had

been newly employed.

The deceased was on 16t April 2015, assigned to
undertake a business trip to Maamba from Ndola using a
Volvo lorry registration No. ACR 7784. As he was
unfamiliar with the routes to Maamba, he was assigned
another driver from the business,. Peter Chenze, to voyage
with him and show him the routes. Lorry-mate Makas
Mazuba was also part of the crew. Chenze was later to

testify for the prosecution as PW3.
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Richard Munayimbo, a key prosecution witness (PW5) was
another driver working for Yusuf’s business. He was also
in the general area of assignment of lorry No. ACR 7784

but was using a different lorry registration No. ACR 8256.

Chenze returned from the trip on 18t April 2015, having
left the deceased driver and his lorry-mate, Mazuba,
behind. He shortly undertook another trip to Mkushi. He,
however, kept in constant touch with the deceased from
whom he learnt that his lorry had loaded cargo on its
return trip on 22nd April 2015 and delivered it to its

destination in Kabwe on 234 April 2015.

As the payment for the cargo delivered to Kabwe could only
be made the following day, the deceased and Lorry-mate,
Mazuba, spent the night in Kabwe and left after
Munayimbo had received the payment for the delivery from
the consignee of the cargo. Chenze by phone, directed
Munayimbo to pass on the money (K4,000) to the deceased

driver.



2.6.

2.7,

2.8.

15

With the two lorries driven by Munayimbo and the
deceased in tow, the return trip to Ndola was undertaken
with the close telephonic monitoring by Chenze who,
because the battery of the deceased’s phone had
discharged, was in constant telephone contact with
Munayimbo and in the process, was being updated on the
progress the two parties were making on their move

towards Ndola.

The last call from Munayimbo to Chenze was after 19:00
hours during which the latter was informed that he
(Munayimbo) had arrived safely in Ndola and had parked

the lorry at their garage.

In the same conversation, Chenze was informed by
Munayimbo that the deceased and his lorry-mate had
remained behind. Apparently the two lorries had
separated at the weigh bridge at Kapiri Mposhi after the
crews paid their respective toll fees. This was not before

Munayimbo had confirmed with the deceased that all was
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well, and was satisfied that the deceased’s lorry was

trailing behind his.

While on his way from Mkushi on the same day, Chenze
saw the lorry which had been driven by the deceased
parked by the road side. It was between 19:00 hours and
20:00 hours in the evening. He pulled over and, being
curious as to what was happening, went over to the lorry
to check. He, however, found no one around or near it
although it had its curtains drawn and cabin light on. He
thereupon telephoned Yusuf, the employer, to inform him
of the finding and to inquire whether he knew what could

have happened to the lorry.

On the instruction of Yusuf, Chenze had a close look at
the lorry and discovered a lot of blood on the left side of
the lorry and reported. Yusuf thereupon hurried to the
scene. The doors to the lorry were closed and the curtains
drawn. He and Chenze opened the driver’s door of the

lorry and to their utter shock saw the deceased’s lifeless
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body lying on the seats with the head resting on the

passenger’s side.

A metal bar was found near the deceased’s head in the
lorry while outside the lorry, in very close proximity to it,
two other items that aroused suspicion were discovered: a
container of water and a pair of flip flops, both of which

were blood stained.

Chenze called Munayimbo to inform him about the
macabre find and requested that he should at once join
them at the scene of the crime. Munayimbo in turn called
Makas who explained that Jama left him in Kapiri Mposhi
paying the toll fee. Munayimbo then drove together with
Makas to the scene of the crime where they found Yusuf
and saw the pair of the stained flip flops and 20 litre
container. He recognised the flip flops as belonging to

Makas.
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2.13. The police, on information, attended the incident scene

and after examination, conveyed Jama’s lifeless body to a
mortuary in Ndola. Noticeably, there was no visible
human activity in close proximity to the scene of the
incident, with a church at about 100 metres away from
where the lorry was parked, being the only building in

View.

3.0. ARREST AND INVESTIGATION

3.1.

3.2.

In investigating the murder, the police requested
Munayimbo to furnish his toll fee receipt for the Kapiri
Mposhi toll which he did. His toll fee receipt had no blood
stains and showed 16:58 hours as the time of payment for

the lorry registration No. ACR 8256.

Meanwhile, after learning of the incident, Yusuf’s brother
Osman Ibrahim Yusuf, who in court testified as PW1, went
to meet his brother at the garage where the truck the
deceased had driven had been parked. As Yusuf was
looking for a cheque that the deceased had, they opened

the cabin of the lorry and found the cheque and two road














































































