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submitted that there was no evidence to contradict his evidence that
he was on leave at the time and he could thus not be liable.

It was submitted that the trial Court assessed the evidence presented
by the parties and on that basis arrived at findings of fact which
should not be disturbed by this Court. That a trial Court is
empowered to analyse conflicting evidence and entitled to make
findings of fact on that basis. Reference was made to the cases of
Patrick Makumbi and 25 others v Greytown Breweries Limited
and 3 Others (Yland Chief Chanje v Zulu ©). We were on that basis,
urged to not disturb the findings of fact made by the trial Court and
dismiss the Appeal.

With regard to Section 45 of the Employment Act, Ms. Siansumo
submitted that the trial Court was on firm ground in the sense that
the issue of the surcharge was deducted from the Respondent’s
gratuity without it having been brought to the Respondent’s
attention whilst he was in still in employment. She emphasized that
he should have been heard on the issue before the decision to

surcharge was made.

7. DECISION OF THE COURT

7.1

We have considered the record as well as the arguments advanced
by both parties and shall consider the three grounds of appeal

together. The main question for determination is whether the
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Appellant was justified in finding the Respondent responsible and
liable for the penalty of GBP 6,000 imposed on the Appellant by the
Cambridge Examination Authority and pass the said sum onto the
Respondent and ultimately deducting it from his terminal benefits.
The Respondent initially accepted receiving “JL4”,the letter which
outlined the charge, but later changed his position saying that he
never received the letter!. Even though the Respondent at p.186 and
187 of the record claimed that he was never charged for the lapse, it
appears to us that the Respondent was heard on the accusation cast
against him and he responded by submitting his undated report
marked “JL2”. The Respondent’s Report marked “JL2” provided an
explanation as to what caused the delayed entry to the University of
Cambridge. He basically apportioned blame on the ICT teacher and
his deputy Mr. Aidoo and in that regard the Respondent submitted
that an assessment of the evidence showed that there was no reason
to surcharge him.

However, quite contrary to the Respondent’s assertions, the evidence

- contained in the report of the ICT teacher, Mr. P.S. Nsululu, is that

he did all he was supposed to do and if there was any delay it should

be addressed by the Respondent who was the Examinations officer.

! Record of Appeal p.13















(1Y

7.15

7.16

J17 of 18

Appellant’s salary could not support the deductions. We find the
explanation as being satisfactory.

We find as misplaced, the Respondent’s attempt to equate the
circufnstances of this case to cases involving dismissal from
employment. This matter had nothing to do with dismissal. The
allegation against the Respondent was akin to gross negligence and
not aimed at dismissing him from employment but at recovering the
loss attributed to him.

With regard to the trial Court’s sentiments on section 45 of the
Employment Act, Chapter 268, Laws of Zambia, Counsel for the
Respondent, Ms. Siansumo, did not dispute that the section does not
apply to deductions against gratuity as gratuity is quite different
from wages. Her argument was that the Court referred to it in the
sensc that the surcharge on his gratuity was launched as an ambush
and therefore unfair because it was never brought to the
Respondents attention whilst he was still in office. Our finding that
the Respondent was in fact aware, before he left employment, that

he could be surcharged, renders this point mute.

8. CONCLUSION

8.1.

In the premises, the deduction of the sum of K50,082.20 from the

Respondents gratuity representing the GBP 6,000 loss occasioned
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was not unfair and the appeal succeeds. It is ordered that each party

will bear its own costs.

-------------------------------------

M.M. KONDOLO, SC
COURT OF APPEAL JUDGE

P.C.M. NGULUBE.
COURT OF APPEAL JUDGE




