


























5.5

5.6

5.7

58.1

supra encampasses other acts. It was submitted that the appellant did not
dispute the claim as confirmed by the letter at page 7 of the supplementary

record of appeal.

in response to the second ground of appeal, it was submitted that the
appellant did not appear to appreciate the importance of a status
conference. It was contended that on 29™ March, 2021, the matter was
scheduled to come up for a status conference and a notice of hearing was
issued to that effect as shown at page 12 of the supplementary record of

appeal.

It was submitted that Order 39 Rule 3 (2) of the High Court {Amendment)
Rules of 2020 provides as follows:

“A Judge may, in addition to any other general power, exercise the

following power, at a scheduling conference:

(a) Deal with any interlocutory applications for the expeditious

disposal of these applications.”

It was further submitted that the respondent took advantage of the
occasion to deal with the application. That the application for judgment on
admission was properly before the lower court and was dealt with

accordingly.

In response to ground foﬁr, it was submitted that the appellant is not able
to distinguish the contents of Order 21 Rule 5 of the High Court Rules from
Order 21 Rule 6 of the_High Court Rules. That the latter is in tandem with
Order 27 Rule 3 of the Rules of the Supreme Court (White Book) which

states that admission can be made otherwise. It was submitted that the
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5.9

5.10

5.11

5.12

5.13

5.14

term ‘otherwise’ is ably defined by Turnbul J, et al, Oxford Advanced

Learner’s Dictionary’ at page 1077 where it states:

“Otherwise used to refer to something that is different from or the
opposite of what has just been mentioned.”
It was argued that Order 21 Rule 5 of the High Court Rules speaks to
signing a statement, however, ‘otherwise’ is by other means of admission. It
was argued that depositing or making payment of the claimed principal
sum of the claim is another way of admitting. That this method of

admission is more than unequivocal.

Counsel submitted that the jurisdiction to pronounce judgment on
admission. That it's within the court’s discretion to do so, in the absence of

any reason to the contrary, in order to save time and costs.

It was contended that the appellant had not demonstrated to this court

that the lower court was either biased or acted mala fides.

It was submitted that the claim by the appellant that it did not employ the
respondent was not true as the record shows otherwise and it should be

dismissed.

With respect to the final ground of apbeal it was submitted that the section
4 of the Law Reform (Miscellaneous Provisions) Act’ gives the court
discretion, which can only be challenged, where there is bias or mala fides.
It was submitted that the appellant had not shown that such situation had

arisen.

On the issue of costs, counsel submitted that the lower court had made it

clear that if there was any disagreement, the costs should be taxed.
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5.15 We were urged to dismiss the appeal with costs as it had no merit.

6.0 Decision of the Court

6.1

6.2

6.3

We have given this appeal our due consideration. We have considered the
grounds of appeal, the arguments by counsel, authorities cited, the
evidence on record and the impugned Judgment. We shall address grounds
one to four together as they are interrelated. The issue on this appeal, as
we see it is whether the respondent was entitled to an order of Judgment

on Admission.

It is trite law that a court has power to enter judgment on admission where
the evidence reveals that the admission is clear and unequivocal. The court
may enter judgment without waiting for the determination of any other
question between the parties. We refer to Order 27 Rule 3 of the Rules of

the Supreme Court, supra, which provides as follows:

Where admissions of fact or of part of a case are made by a party to a
- cause or matter either by his pleadings or otherwise, any other party to
the cause or matier may apply to the court for such judgment or order
as upon those admissions he may be entitled to, without waiting for the
determination of any other question between the parties and the court
may give such judgment, or make such order, on the application as it

sees just.”

In the case of Himani Alloys Limited v Tata Steel Limited"® the Supreme

Court of India held as follows:

“Where admission of facts have been made in the pleadings or

otherwise, whether oral or in writing, the court may at any stage of the
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suit either on the application of any party or of its own motion and
without waiting for the determination of any other question between
the parties, make such order or give such judgment as It may see fit,

having regard to such admission.”

6.4 In this jurisdidion, the Supreme Court cited the Himani Alloys case with
approval in the case of Zega Limited v Zambezi Airlines Limited and

Diamond General Insurance Limited”” when it held as follows:

The court, on examination af the facts and circumstances has to
exercise jts judicial discretion, keeping in mind that a judgment on
a&mission is a judgment without trial which permanently denies any
remedy to the defendant, by way of an appeal on merits. Therefore,
ur'iiess the admission is clear, unambiguous and unconditional, the
discretion of the court shauld not be exercised to deny the valuable
right of the defendant ta contest the claim. In short, the discretion
should be used only where there is clear admission which can be acted

upon.”

6.5 Bound by the Supreme Court’s guidance we stated the following in the case

of FInance Bank Zambia PLC v Lamasat International Limited®®:

“The court has discretionary power to enter judgment on admission
under Order 27 of the High Court Rules. This power is exercised in only

plain cases where admission is clear and unequivocal.

An admission has to be plain and obviaus, on the face of it without
requiring a magnifying glass to ascertain its meaning. Admissions may
be in pleadings or otherwise. A court cannot refuse ta grant judgment

on admission in the face of clear admissions.”
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6.6

6.7

6.8

6.9

We accept the submissions of Dr. Mbushi, SC, counsel for the respondent,
that the appellant has created the impression the lower court entered a
default judgment. The authorities cited by the appellant relate to
judgments in 'default, which is not the case in the circumstances of this
matter. Typically, a judgment in default is entered where a defendant fails
to defend a claim. It produces a judgment in favour of a plaintiff without
holding a trial. The subtle difference is that where there is no real defence,
a party may apply for summary judgment on the basis of admissions made

formally in pleadings or informally.

In the instant case the document which the lower found that the appellant
had unequivocally admitted to the claim is found at page 29 of the record
of appeal. The same is a receipt from the respondent’s advocates
acknowledging settlement of the claim by the respondent save interest and
costs. Further at page 18 of the supplementary record of appeal is a bank
statement showing the deposit of the respondent’s claim into the

respondent’s bank account showing the source of funds as the appellant.

Upon a careful perusal of these documents, the view we take is that the

~appellant acknowledged its indebtedness to the respondent in clear and

unambiguous terms and accordingly settled the principal claim save
interest and costs. Therefore, we cannot fault the learned trial Judge for

entering judgment on admission in favour of the respondent.

As regards the argument that the lower court entered judgment on
admission in line with all the paragraphs in the affidavit in support, we are

of the view that this was a misdirection on the part of the lower court. After
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6.10

6.11

6.12

considering the application before her the learned Judge stated the

following:

“I am of the considered view that the Defendants have nat complied
with the rules In failing to file an affidavit in opposition and arguments
in opposition. Further, the Defendants have not complied with the
orders for directions dated 16" December, 2020. | therefore order that
judgment on admission be entered in favour of the Plaintiff in line with
all the paragraphs in the affidavit in support of the application for leave
to enter judgment on admission filed with court on 22" March, 2021.”

The learned judge ought to have considered what an admission by conduct
is. If she had done so she would have worded the order differently and still
come to the same conclusion. We accordingly set aside the order and in its
place order that judgment on admission is hereby entered in favour of the

respondent.

In view of the forestated we find no merit in grounds one to four of the

appeal.

Turning to the issue of interest and costs, the principles of law espoused by
the appellants in their heads of argument are not in dispute. Given the
order we havé made above we find that the principal claim, constitutes a
debt repayable to the appellant with interest at the rate prescribed in the
Judgments Act® of six {6) per centum per annum from the date of the lower

court’s Ruling to date of settlement of the claim.
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6.13 7On the considerations we have made, we dismiss the appeal with costs to

the respondent to be taxed in default of agreement.

D. L)f./Sichinga

C
COURT OF APPEALJ iGE

P.C.M. Ngulube | A.M. Banda-Bobo
COURT OF APPEAL JUDGE o COURT OF APPEAL JUDGE
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