





























5.14

5.15

5.16

5.17

examine if there is a necessary disciplinary power and if it was
exercised properly.”

It was submitted that this Court should reverse the finding of the lower court of wrongful
dismissal as it was made on no proper view of the evidence and no trial court acting
correctly would reasonably make.
On the question of unfair dismissal, we were referred to the case of Atforney General v
}iichard Jackson Phiri'? where the Supreme Court held as follows:
“Once the correct procedures have been followed, the only question
which can arise for the consideration of the court, based on the facts of
the case, would be whether there were in fact facts established to support
the disciplinary measures since any exercise of powers will be regarded
as bad if there is no substratum of fact to support the same.”
It was submitted that the only consideration the lower court was supposed to establish
was whether there were facts to support the disciplinary measures undertaken for poor
performance of the respondent. That the trial court failed to cautiously evaluate the
gvidence placed before it for poor performance. It was submitted that we should reverse
the finding of the trial court of unfair dismissal as the respondent’s contract of
employment was terminated for a valid reason of poor performance which was supported
Py evidence.
On unlawful dismissal we were referred to the case of Admark Limited v Zambia
Revenue Authority” where the Supreme Court stated as follows:

“The purpose of pleadings is to ensure that in advance of trial, the

issues in dispute between the parties are defined.”
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5.18

5.19

5.20

5.21

The cases of Brelsford Gondwe v Catherine Namugala” and Murray and Roberts
Construction Limited and Another v Lusaka Premier Health Limited and Another™
were cited for the principle that he who alleges must prove. It was submitted that the
order of unlawful dismissal made by the trial Judge was erroneous. That the trial Judge
volunteered a ruling in the absence of an appropriate pleading under section 36 (3) of the
Employment Act' as amended by Act No. 15 of 2015, or evidence to support the same.
We were urged to allow this ground of appeal.

In ground three we were referred to the cases of Konkola Copper Mines PLC and
l’Zambia State Insurance Corporation Limited v John Mubanga Kapaya (As
Administrator of the estate of the late Geoffrey Chibale) and other Administrators”
and Kitwe City Council v William Nguni'® on when an appellate court can interfere with
an erroneous estimate of damages and unjust enrichment respectively. It was submitted
that there was no evidence admitted during trial to treat the respondent as a special case
to be entitled to an award of 24 months’ salary.

Tt was submitted, in the alternative, that should we agree with the lower court in faulting
the termination of the respondent’s employment, the appropriate measure of damages
should be damages commensurate to the balance of the contract. The case of Post and
Telecommunications Corporation Limited v Phiri'” was referred to.

With regard to costs, it was submitted that the award for cost to the respondent was
erroneous. The case of Zambia National Commercial Bank Plc v Joseph Kangwaw was
referred to. It was submitted that the appeilant in defending the matter was never
sanctioned by the court for any misconduct, and therefore should not have been

condemned in costs.
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7.22

7.23

argument is that the complaint is unsubstantiated and that we should uphold the award

given.

In the Alistair Logistics v Dean Mwachilenga case, a matter of similar facts as the
instant case, we took the view that damages were not informed by the contract but the
circumstances of each particular case. We are mindful of the fact that we cannot
interfere with findings of the trial court on an award of damages unless they are so

manifestly wrong.

Among the cases cited by Mr. Nyirenda in support of his submission is that of
Konkola Copper Mines Plc and Zambia State Insurance Corporation Limited v

John Mubanga Kapaya supra wherein the Supreme Court held inter alia that:

“The guiding principles on which an appellate court can interfere
with the quantum, are that the appellate court must be satisfied either
that the Judge in assessing daﬁiages applied a wrong principle of law,
or if he did not err in law, then the amount was either so inordinately
low or inordinately high that it must be a wholly erroneous estimate

of the damage.”

7.24 The question for our consideration is: Was the award of damages totally incorrect to

warrant our interference? In the Dean Mwachilenga case quoting the learned authors

of Gwyneth Pitt, Employment Law?, at paragraph 8004 on page 236 we noted:

“Contracts of employment are usually drawn up to last indefinitely.

But people cannot be tied to each other forever, and at common law,
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7.25

1.26

1.27

the rule grew up that either party could lawfully terminate the

contract of employment provided that reasonable notice was given.”
We also noted that:

“The general principle in contract law and it must be remembered that
employment law is basically concerned with a contract of employment, is
that the purpose of damages is to put the innocent party in the position
in which he would have been had the contractual obligations been

performed in so far as it is possible fo do this by monetary award.”

Having examined the contract of employment, we find that in accordance with clause 12,

it was terminable by either party giving the other one month’s notice in writing or one

month’s pay in lieu of notice. Upon a reflection of the peculiar circumstances of this case,
we are of the view that the award of 24 months’ pay was inordinately higﬁ and it came to
us with an acute sense of shock. We are inclined to interfere with the award following the
guidance of the Supreme Court in cases which include Konkola Copper Mines Plc and

Another v John Mubanga Kapaya supra and Kawimbe v The Attorney-General supra.

We therefore, find merit in ground three and allow it. We set aside the award of 24
months’ pay, and in its place we award three (3) months’ pay as damages plus interest at

a short term commercial deposit rate from the date of the judgment in the court below.
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7.28 In line with Rule 44 of the Industrial Relation Court Rules, we order that either party

will bear their own costs, both here and in the court below.

P.CM Ngulube A.M. Banda-Bobo
COURT OF APPEAL JUDGE COURT OF APPEAL JUDGE
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