












































6.7

6.8

2nd appellant, and was chased from Chiundaponde with
stones, when the gathering at Chiundaponde found the 1st
appellant’s presence at the said meeting to be inimical to the
chiefdom and the chieftaincy in particular. That these
findings of fact by the trial court were correct, and were also

purely based on the following evidence on record.

That the record of appeal reveals on page 14 paragraph 25
that on the 25t October, 2013, the 1st appellant outlined the
procedures for selecting a person to act as a chief under Bisa
customs and traditions, and the qualifications. On the 16%
November, 2013, Newton Isaiah Ng'uni (PW2) was duly
selected as the acting chief after the demise of the 9t Chief, at
a meeting chaired by the 1st appellant. Page 116, paragraph 30

of the record of appeal refers.

We were referred to the testimony of Pastor Charles Mubanga
(PW3) appearing on pages 249 to 258, where he recounted the
encounter he had with the 1st appellant. The first encounter is
that despite having an acting chief who should come up with a
meeting to choose the chief according to the Bisa customs and
traditions, the 1st appellant came up with the 20t November,
20 14 in which he attempted to choose the chief, which
meeting was aborted as explained by PW3 in his evidence at
page 253, paragraphs 10 and 15 of the record of appeal. The

second encounter was that after 20t November, 2014, the 1st
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appellant said the chief would be chosen from his palace as
evidenced on page 253, paragraph 10 of the record of appeal.

6.9 It was submitted that the acting chief called for the meeting on
the 20t December, 2014 to choose Chief Chiundaponde, and
duly invited all concerned people including the 1st appellant.
That the 1st appellant decided not to attend on the pretext that
he did not know how the meeting was organized. However, the
meeting went ahead, and the respondent was duly chosen as
the 10t Chief Chiundaponde as evidenced on pages 253 and
254 of the record of appeal.

6.10 We were also referred to the evidence appearing on page 255
 of the record of appeal. That PW3 gave an account of the
meeting called by the 1st appellant on the 28t February, 2017
under the name of Supreme Council, which body, according to
PW3 does not exist at all. He told the court that there was a
écheme to dethrone the 10t Chief Chiundaponde. It was
submitted that in that meeting, PW3 used the words ‘o
dethrone the chief because the 274 appellant’s camp went with
drums. That they were also celebrating, and PW3 saw a white
cloth with one of the chiefs. All the Bisa Chiefs were in
attendance except Chief Nabwalya. In that meeting PW3 was
accorded an opportunity to speak, and he asked the 1
appellant if he had a person he wanted to enthrone as Chief

Chiundaponde. That the 1st appellant did not deny it. That
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befell the 9t Chiundaponde, who was given to reign his
lifetime as there was neither a suitable nor available individual
at the time the previous chief died.

8.14 We uphold the lower court’s findings. We refer to the case of
Attorney-General v Marcus Kampumba Achiume® where the
Supreme Court held that an appellate court cannot reverse
findings of fact unless they were made in the absence of any
relevant evidence or upon a misapprehension of facts or if the
said findings were made without any evidence. Ground five is
bound to fail.

8.15 The sixth and eight grounds of appeal amount to questioning
whether PW2 as the acting chief had the authority to convene
the meeting and whether the selection of the respondent was
done in accordance with Bisa customs and traditions. There is
ample evidence on record which we find not in dispute on the
custom to be followed on the selection of a chief. What we find
vexing in this appeal, is not that Bisa custom or traditions
were not followed, but that the rightful heir did not ascend to
fhe throne.

8..16 We begin with the 1st appellant’s own evidence. In his
testimony he told the lower court that following the demise of
the 9t Chief Chiundaponde, a time came to select the
caretaker chief. He narrated that the ones with the authority
to choose a caretaker chief were the family of the deceased
Chief. The electoral college comprising the female relatives of
the deceased chief informed him that they had picked Newton
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Ng'uni (PW2). His evidence is at page 273 of the record of
appeal.
8.17 PW2 told the lower court that he was chosen as the acting
~ chief on 16th November, 2013 at a meeting convened by the 1st
appellant, at which members of the royal family comprised the
electoral college.
8.18 In essence there is no dispute that Bisa custom was adhered
to in the selection of the acting chief. The dispute arose when
the 2nd appellant purported to remove PW2 from the position

of acting chief. The learned Judge had this to say:

“The purported removal of the Acting Chief by the
Nathan Kabamba Mpempa camp to the exclusion of the
Mando Chileya Kantu camp, was untenable: not only
not supported by custom or tradition, it was also
repugnant to natural justice. I am therefore, satisfied
that the Acting Chief had the authority to convene the
meeting held on December 20, 2014 to select the 10th
Chief Chiundaponde, at which the plaintiff was
selected, unveiled or presented to the chiefdom by his
counterpart, Chief Nabwalya.”
8.19 We have elsewhere in this judgment discussed the role as
- found to be fulfilled by a caretaker chief. In this case, PW2’s
role was said to be one that was interim. It is a fact that once
the electoral college had made their choice, the caretaker’s role
ceased, as a substantive chief had ascended to the throne.
8.20 We take the view that the learned trial Judge’s findings were
based on the evidence on record that PW2 had the authority to
convene the meeting held on 20t December, 2014 and that

the selection of the 10% Chief Chiundaponde was done in
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conformity with Bisa customs and traditions. We find no merit
in grounds six and eight. They are dismissed.

8.21 Under ground five, we dealt with PW2’s evidence that he
learned that the 9th Chief Chiundaponde. had informed the 1st
appellant when the latter visited him in hospital that the
chieftaincy of Chiundaponde did not belong to his family but
to that of Lambalika.

8.22 PW2’s testimony was corroborated by that of PW3 who
narrated to the trial court that he received a call from the 1st
appellant who was staying at Nsimbi Yanga Lodge. He
informed him he had something important to tell him. When
he subsequently met the 1st appellant, he told PW3 that the 9t
Chief Chiundaponde informed him that if the throne was his,
he would leave it to Mupeta Muwowo, but it belonged to

. Lambalika. ,

8.23 Further, PW5, for all intents and purposes was the deceased’s
assistant. He told the court he was the 9% Chief’s
representative. His duties included assisting the chief at
meetings and other activities or anything incidental to the
chief’s duties. He said when the chief was unwell, he would
preside over disputes brought to the chief’s palace.

8.24 His evidence was that he struggled to find the courage to ask

: the ailing chief about the succession. When he found the

courage, he asked the chief, in the presence of his wife, Bana

Kabila, what his last words to him were. He said the chief

informed him that if the chiefdom was his he would have left it
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to his grandson, Mupeta Muwowo, born from his niece. He
said the chief said the chiefdom should revert to the owners.

Page 262 of the record of appeal refers.

8.25 Given the testimony of the 1st appellant, PW2, PW3 and PW5

9.0
9.1

on the succession of the Chiundaponde chiefdom or and what
they learnt from the ailing chief regarding his successor, we
cannot fault the learned trial Judge on the holding that the 9t
Chief Chiundaponde, Nathan Kabamba Mpempa, was
sincerely forthright that the throne was non-inheritable by his
direct nephews, or grandnephews because the throne did not
belong to him but to the family of Lambalika (PW6). Ground
seven must equally fail.

Conclusion
In the net result, we find no merit in this appeal. We uphold
the judgment of the lower court. The appeal is dismissed with

costs to the respondent to be taxed, in default of agreement.
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