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DECISION OF THIS COURT
We have ploddingly considered the'evfdenceon the record, the
judgment of the trial court and the argurﬁents by Counsel for both
-partieé. As rightly obServed by the learned trial judge, the gist in this |
appeal is anchored on circumstantial evidence. |

The question béfore us is whether the circumstantial evidence herein
has taken the case outside the realm of conjecture to ‘allbw only an

inference of guilt?

-The circumstantial evidence in this case is basically that the deceased

Was attacked, left with injuries at his motor vehicle in the early hours |
of the morning. A car radio, a 'technol cell phone and batfery are stolen
from him. 'The deceased was rushed to fhe holspital upon which he
was pronounced dead. The appellants turned up selling the stolen
items about 3 hours later to PW6 the Techno cell .phdne énd to PW4

the rest of the items.

9.4 The circumstantial evidence thus hinges on recent possession of stolen

property. The Supreme Court in the case of Elias Kunda v The

People® held that:

“In cases where guilt is found by inference, as for
instance, where the doctrine of recent possession is
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applied, there cannot be conviction if an explanation

given by the accused, either at an earlier stage (such as
the police) or during the trial, might reasonably be true.”

The court_of appeal, the precursor to the Supreme Court, in the case

~ of Mbuyi Jean v The People? held that:

“The correct direction for the magistrate to give himself
in such cases is: the accused was found in possession of

- property recently stolen and guilty knowledge may be
inferred if the court is satisfied that the explanation
given to account for his possession is untrue. The court
cannot be so satisfied if the explanation is one which
might reasonably be true even if the court does not
believe it.”

Learned counsel for the appellants sﬁbmitted that there are a humber
of inferences that could be drawn from the facts, namely that the
withesses could.have_pos'sibly bought the items from people they did
not know or thaf the appellants may have gotten the items from people
who are the actual perpetrators. |

We agree frc:')m the cases of Mbuyi and Kunda suprathat a convictioh
is not tenable at law if the-explanation given by the accused at an
earlier time‘ (i.e. to the police) or one given in court could reasonably

be true, even if the trial court does not believe in its truth,












