
































requirements of the law under section 122 of the Juveniles
(Amendment) Act, 2011, we are satisfied that the voire dire was
defective.”

8.6 The importance of recording the voire dire as well as the trial court’s
conclusion cannot be over emphasised. In the recent case of Kasonde
Twambo v The People’, we restated what the Federal Supreme Court said
in the case of Makhanganya v R at page J4 of our judgment:

“Unless a voire dire is carried out as | have indicated, a trial court
cannot be satisfied that a child is fit to be swom, ... and unless a voire

dire is recorded, an appellate court cannot be satisfied that the trial

court has appreciated and carried out its duty.”

8.7 The Supreme Court reaffirmed the Makhanganya case in Sakala v The

People®® where it held:
“It is essential with regard ta a juvenile of tender years that the trial
court, not only conducts a voire dire, but also records the questions and
answers and the trial court’s conclusion to enable the appellate court be

satisfied that the trial court has carried out its duty.”

8.8 We have looked at the contents of the entire voire dire conducted by the
learned trial court and the subsequent order given (Pages 5 to 7 of the
record of appeal). The trial court’s inquiry in the voire dire conducted, in

part, went as follows:

“Court: Is it good to tell lies?
Jw: It is not good to tell lies.
Caurt: Why is it not good to tell lies?

JW: I do not know what happens to people who tell lies.
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8.9

8.10

8.11

Court: Are you a liar?

Jw: { am not a liar.”
After conducting the voire dire, the trial court made the foliowing order:

“The Juvenile Witness understands the importance of telling the truth,
she is able to understand English and she answered the questions even
before the interpreter could tell her the interpreted words. The Juvenile
Witness is to be sworn as she possesses enough intelligence as to
understand the importance of telling the truth. Child to be sworn in

Tonga the language that she understands.”

It ié apparent, from the questions asked by the trial court, that there was no
response as to the duty to speak the truth. The child simply stated that she
was not a liar, and in its conclusion the trial court stated that she
understood the importance of telling the truth. It is therefore evident, that
the trial court did not make a finding in conformity with section 122 of the
Juveniles Act. We are satisfied that the voire dire was in fact defective, and
as such the evidence of the prosecutrix is discounted entirely, meaning it is
void ab initio.

Upon discounting the evidence of the prosecutrix, there remains
insufficient evidence to warrant a re-trial. This is therefore, not a proper

case in which we can order a re-trial.
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9.0 Conclusion

9.1 In the view we have taken, the conviction is unsafe. In the circumstances,
we allow the appeal. The conviction and sentence are set aside, and the

appellant set at liberty forthwith.
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C. K. Makungu

Court of Appeal Judge

‘\___J
D.LY. //mhfnga, C K. Muzenga
Court of Appeal Judge ' Court of Appeal Judge
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