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9.20 We can further ask the question, whether this claim arising out

9.21

of a settlement agreement fell within the ambit of the arbitration
agreement in the underlying contract? Recourse to arbitration
in casu clause 27.2 (d) was stipulated to come into effect where
the senior representatives failed to resolve the dispute within 21
days of such dispute having been referred to them or such
longer period agreed by the parties in writing, by notifying the
other party of the intention to refer the dispute to arbitration.

The parties settled a FPA for the agreed sum to be paid. As

regards the nature of claim, the appellant did not dispute its

liability to pay the stated sum for services rendered. Therefore,

there is no dispute the parties having reached a settlement,

which we agree was valid, binding and enforceable.

9.22 Reverting back to the question of whether the alleged dispute

settlement agreement falls within the ambit of arbitration, we
are of the view that it does not fall within the said ambit, for the
reason that the agreement made it clear that the resolution of
any dispute presented to the representatives shall be final and
binding on the parties when reduced in writing and signed by

the senior said representatives. The said FPA settlement was
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and is independent of arbitration. We therefore come to the
inescapable conclusion that the conditions for granting a stay
of proceeding in favour of arbitration were not satisfied. Namely
that there is no dispute between the parties in view of the
settlement agreement (FPA) which was final and binding on the
parties. Had there been no resolution of the dispute, then the |
dispute would fall within the ambit of arbitration.

9.23 We emphasise that section 10 of the Act grants power to the
court to exercise jurisdiction to refuse to stay and refer parties
to arbitration on the basis earlier stated of the agreement being
1noperative etc.

9.24 The learned authors of A Practical Approach to Arbitration

Law at page 21 states that:

“For there to be a reference to arbitration there needs to be a
dispute. Where there was no dispute that was capable of
compromise by accord or satisfaction there could be no
reference to arbitration.......... If a party admits a claim then
there is something which is incapable of being compromised
by accord and there is no dispute to found the jurisdiction of

the arbitral tribunal”

9.25 The dispute have being resolved by the FPA agreement, there

was therefore no dispute to refer to arbitration, the FPA being
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an independent agreed mechanism of settlement of disputes,
from the arbitration clause.

9.26 We have had regard to the Supreme Court decision in the case
of Pouwels Construction Zambia Limited cited by the
appellant, in which the Supreme Court stated that the
argument that the parties could not be referred to arbitration
because there is no dispute is a question to be determined by
the arbitral tribunal. We are of the view that the facts in the
Pouwel’s case are distinguishable from the facts in casu and
does not apply to the circumstances of this case. One of the
main issues dealt with in the Pouwel’s case was the refusal by
the High Court to refer the parties to arbitration on the basis
that there was no request or application made by the 1st
appellant to refer the parties to arbitration, despite the court
below acknowledging the existence of a valid arbitration clause
in the contract between them. The Supreme Court held that
the court below fell into error when it held that no request or
application had been made to refer the 1st appellant and the
respondent to arbitration because the learned trial judge had

inherent jurisdiction to treat the request as an application to
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stay proceedings and should have referred them to arbitration
because there was a valid arbitration clause. The Supreme
Court in considering the contention by the respondent that
some issues are not arbitrable emphasized that this was a
question to be determined by the arbitral tribunal and not the
court. The Supreme Court further stated that the same could
be said of Counsel’s argument that the parties could not be
referred to arbitration because there is no dispute. This was in
reference to the averment in the affidavit in opposition by the
respondent that the amount owed to the plaintiff was admitted
and therefore there was no dispute to be referred to arbitration.
9.27 The distinguishing factor is that in casu, .the parties had
resolved the dispute culminating into the FPA which upon
signing by the senior representatives was agreed to be final and
binding. This was independent of the arbitration clause.
Arbitration in the circumstances of this case would have only
kicked in upon failure by the parties to resolve the dispute.
9.28 Having distinguished the Supreme Court deciéion from the facts
of this case, we cannot fault the lower court for refusing to stay

proceedings and to refer the matter to arbitration on the basis
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that the arbitration clause was inoperative and that the FPA
agreement is independent of the arbitration clause. We find no
merit in grounds one, two and three.

9.29 As regards ground four in which the appellant assail_s the
holding by the court below, that the arbitration notice should
have been served within the mandatory 21 days upon failure to
settle the present dispute, we find no merit in the ground.
Clause 27.2 (d) clearly provided that if the parties failed to
resolve the dispute within 21 days from date it is referred to
them, then a party shall be entitled via its representatives to
refer the dispute to arbitration. The clause further provided for
a longer period than 21 days as the parties may agree in writing
to refer the dispute to arbitration. The appellant cannot be
heard to argue that there was no time limit to the giving of notice
to arbitration after the failure within 21 days to resolve. There
having been no period in writing agreed by the parties for
extension for a longer period.

10.0 CONCLUSION

10.1 Having held that the amicable settlement of the dispute

culminating in the FPA agreement fell out of the ambit of
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arbitration, by virtue of being independent of arbitration, the
arbitration clause in the subcontract agreement is inoperative
as the condition for its trigger did not exist. We find no merit in
the appeal and uphold the decision of the lower court. Costs to

the respondent to be taxed in default of agreement.

F. M. Chishimba
COURT OF APPEAL JUDGE

M. J .‘ iavwapa
COURT OF APPEAL JUDGE

Dissenting Judgment/OPINION

Sharpe-Phiri, JA delivered this dissenting judgment.

I hold a different view from the majority decision and my dissenting

opinion will be read separately as below.

The presentation of the facts and issues in contention outlined by

this Court are adopted as outlined in the judgment of the majority of
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the Court. My respectful point of departure from that deciston lies in
my view that the issues in contention brought before the Court ought
not to be adjudicated upon by the High Court. As I see it, following
the request for arbitration made by the Appellant, pursuant to the
provisions of Section 10 of the Arbitration Act, those issues ought
to have been referred to arbitration, in line with the arbitration

agreement of the parties.

I am fortified in my viewpoint by the sentiments of the late Hon.
Justice Mambilima, CJ in the case of China; Henan International
Corporation Group Company Limited v G and G Nationwide (Z)
Linﬁted B} where she stated that: ‘the starting point is to recognize
the fact that parties have decided to have their dispute adjudicated
upon by way of arbitration, they are in fact saying that they do not
wish to avail themselves of the Courts save in the limited

circumstances provided for by the law.

Correspondingly, Section 10 of the Arbitration Act compels a Court
before which an action is brought which contains an arbitration
agreement, to stay the proceedings and refer the matter to arbitration

unless it finds that the agreement is null and void, tnoperative or

incapable of being enforced.’
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The foregoing proVision illustrates that a Court is obligated to refer a
matter to arbitration, unless it concludes that the arbitration

agreement is inoperative and incapable of being performed.

Similarly, this Court held in Chita Chibesakunda and Abode
Properties Limited v J.Z. Morrison (Export) Limited '® that where
an action before a court is subject of an arbitration agreement, a court
must, if a party requests, refer it to arbitration unless the arbitration

agreement is null and void.

Additionally, we said in Beza Consulting Inc Limited v Bari Zambia
Limited and Gidey Genremariam Egziabher ” in relation to the
stay of proceedings under the Arbitration Act that what Section 10
does, however, is to require the ouster of the Court’s jurisdiction to be
triggered by' a request by a party to the arbitration agreement, which
party must also be a party to the proceedings. It is upon such request
that, in case of China Henan provides the guidance which is to the
effect that the Court’s jurisdiction is ousted. It is further a clear
instruction to tridl Courts that once the request is made, the Court
cannot refuse to refer the matter to arbitration unless it finds that the
arbitration agreement is null and void, inoperative or incapable of

being performed.
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The ouster of the Court’s jurisdiction where an arbitration clause
‘exists in the agreement between parties is not debatable, unless the
Court finds that the arbitration agreement is inoperative. The issue
is whether the arbitration agreement between the parties is

inoperative, null and void or incapable of being performed.

A perusal of the record reveals that the agreement of the parties
contained an arbitration provision for resolution of disputes between
them. It provided that the parties were to endeavour to reach an
amicable agreement to resolve disputes arising from the subcontract.
Any such dispute not resolved amicably would be submitted to their
Managing Directors or Senior Represenfatives. If settled, this would
be final and binding on them, failing which, the matter would be

referred to arbitration.

A dispute arose between the parties which they attempted to resolve
amicably by way of a settlement agreement (FPA). The issues not
being finally resolved, the Respondent subsequently instituted a
claim in the High Court against the Appellant for a sum ‘of

$529,994.93, purportedly due under the said FPA. The validity of
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that settlement agreement being in question, the Appellant issued
summons to stay proéeedings and refer the matter to arbitration. The
High Court declined the application finding that the amicable
settlement of the dispute that culminated in the FPA, is independent
of arbitration, and if successful is exclusive of arbitration. The
purported agreement (FPA) was the basis of claim for enforcement
proceedings instituted by the Respondent in the High Court. The
lower Court further found that the arbitration clause in the
subcontract agreement is inoperative as the condition precedent for
its trigger did not exist. This was notwithstanding the fact that the

said settlement agreement was called into question by the Appellant.

One of the contentions of the Appellant in the lower Court was that
the said FPA agreement was not executed in accordance with the
subcontract agreement between the parties which according to the
Appellant required that the document be executed by two

representatives of each party.

The lower Court proceeded to interpret the settlement agreement
based on the affidavits filed in support of the application under

Section 10 and noted that although it was only executed by one
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representative of the Appellant, the Appellant was only challenging
the proper execution of the agreement and not the content of the
agreement. This led her to conclude that the debt sought to be
recovered in the proceedings before her was not in dispute and that

there was no dispute between the parties.

My view, which forms the basis of my dissent is that I am of the view
the lower Court ought not to havé delved into determining and
adjudicating upon the validity or otherwise of the settlement
agreement at the time of hearing the application brought by the
Appellant under Section 10 requesting to refer the dispute to
arbitration. At the time of hearing the application for stay of
proceedings and request for refe1;ral to arbitration under Section 10
of the Arbitration Act, the issue for the lower Court’s consideration
was as regards the functioning and validity of the arbitration clause

in the subcontract and not the settlement agreement.

On the face of it, the parties had a valid arbitration clause contained
in their subcontract agreement, if a party was alleging impropriety in
the manner the subsequent agreement emanating from the

subcontract agreement was executed, it reverted the parties to
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default position before the purported agreement in the eyes of the
Court, which is the pre arbitration dispute resolution procedure
outlined in the subcpntract agreement and in default, arbitration.

The trial Court ought to have referred the matter to arbitration for
the parties to resolvé the propriety of the FPA or its enforceability
altogether. This is in line with the authority of the Pouwels
Construction Zambia Limited and Another v Inyatsi
Constructions Limited, where the Supreme Court of Zambia laid
out a fundamental principle regarding the instances when a Court
should stay proceedings and refer matters to arbitration. In that
case, the Supreme Court stated that the question of whether the
parties could not be referred to arbitration because there is no
dispute is a question to be determined by the arbitral tribunal itself.
My view therefore is that the lower Court ought not to have delved |
into considering the validity of the FPA agreement on an application

for a stay of proceedings under Section 10 of the Arbitration Act.

Based on the foregoing, and on what in my view constitutes an
arbitration agreement to become inoperative, such as the arbitration
agreement being revoked or repudiated or the dispute being

incapable of being determined by arbitration, I do not believe that a
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purported settlement reached before commencement of the action
invalidates an arbitration agreement and has the effect of rehdering
such agreement between the parties inoperative. This is specifically
where the validity of such settlement agreement is in contention, and
there is a dispute which was brought before the High Court,
determination of _which ought to be pronounced having heard the

parties.

For the reasons aforesaid, [ am of the view that the learned Judge
erred in declining the application and proceeding to make
pronouncements on the issues in contention namely the validity of
the settlement agreement. My considered opinion is that thosé 1Ssues
ought to have been determined by an arbitral tribunal and that
therefore this was a proper case to stay the proceedings in the High
Court and refer the matter to arbitration. This concludes my

dissenting opinion.

<

@
N.A. Sharpe-Phiri

COURT OF APPEAL JUDGE




