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INTRODUCTION

1. This is a renewed motion by the applicant before this Court for
leave to appeal pursuant to section 24(B) of the Supreme Court
(Amendment) Act No. 24 of 2016, section 4 of Cap 25 of the Laws

of Zambia as read with rule 48(1) of the Supreme Court Rules.
BACKGROUND

2. This matter’s history can be traced back to sometime in 1998
when the then plaintiff in cause number 1998/HP/2180
petitioned the High Court under section 4(2) of the Chiefs Act
against the installation and recognition of the applicant as Senior
Chief Kalindawalo of the Nsenga people. The High Court in its
judgment dated 14th December, 2001 found on the totality of the
evidence before it that the applicant’s right to the throne of Senior
Chief Kalindawalo had not been proved and declared that the
applicant’s selection and installation as Senior Chief Kalindawalo
was null and void. The applicant was not satisfied with the result
and therefore decided to escalate the matter to the Supreme

Court. The Supreme Court in its judgment of 30* June, 2004,
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upheld the judgment of the High Court and dismissed the appeal
on the ground that it had no merit.

3. Those judgments notwithstanding, on 1st October, 2013, the
Nsenga Chiefs purported to re-install the applicant to the throne
of Senior Chief Kalindawalo. That development is what prompted
the respondent to issue an originating summons in Cause No.
2013/HP/1498 in which he was seeking determination of the
following issues:

3.1 Whether Michael Nsangu (first defendant) should not be
restrained by court order from holding himself out as
Senior Chief Kalindawalo.

3.2 Whether the other six named Nsenga Chiefs (2nd - 6t
defendants) should not be restrained by court order from
agitating, organizing, campaigning or canvassing among
headmen and subjects that the first defendant should be
re-installed as Senior Chief Kalindawalo.

4. On 14t January, 2020 the respondent filed a notice of motion to
raise preliminary issues. In addition to the claims stated at

paragraph 3 above, the respondent further questioned:
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4.1 Whether the President of the Republic of Zambia may
reverse the determination of the findings by the High Court
and Supreme Court in the Judgments referred to at
paragraph 3 above.

4.2 Whether the disqualification of Michael Nsangu to hold the
office of Senior Chief Kalindawalo is not res judicata.

4.3 Whether the applicant had sufficient interest in the
matter.

5. In view of the High Court and Supreme Court judgments which
pronounced the selection and installation of the applicant,
Michael Nsangu, as Senior Chief Kalindawalo, null and void, the
respondent questioned whether the exercise of power by the
President of the Republic of Zambia to recognize the applicant as
Senior Chief Kalindawalo, by Statutory Instrument No. 19/2014,
was not irregular.

6. In response to the preliminary issues, the applicant urged the
High Court to allow the matter to proceed to trial so that the
parties could be heard and for all issues to be resolved with

finality.
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7. The High Court considered whether the matter could be resolved

on preliminary issues pursuant to Order 14A and Order 33 rule

3 of the Rules of the Supreme Court and came to the conclusion

that the matter needed to be heard at a full trial so that all issues

could be resolved with finality. On the question whether the

respondent had sufficient interest in the matter, the High Court

ruled that he had such interest and dismissed both preliminary

points of law.

8. The respondent appealed against the decision of the High Court

to the Court of Appeal on the following grounds:

8.1

8.2

The learned trial judge erred in law and fact when she
failed, refused or neglected to determine the preliminary
points of law which were raised by the
appellant(respondent)

Having ostensibly stated that she would address the
preliminary issues raised by the appellant (respondent) in
her judgment after the hearing of the matter the learned
trial judge misdirected herself when she concluded the
ruling complained of, by dismissing the appellant’s

(respondent’s) application to raise preliminary issues.
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8.3 Further, having failed or neglected to determine the points
of law as complained of in ground one hereof, the learned
trial judge erred in law and fact when she concluded the
ruling complained of by dismissing the appellant’s
(respondent’s) preliminary issues.

The Court of Appeal was of the view that an application made
pursuant to Order 14A of the Rules of the Supreme Court seeks
to determine the whole cause; or dispose of it, on a point of law
without a full trial. On the facts of this case which was
commenced by originating summons, the Court of Appeal noted
that the applicant had filed an affidavit in opposition and other
necessary documents in reaction to the preliminary issues
raised by the respondent and was therefore, given an
opportunity to be heard.

On the issue of the applicant’s eligibility to ascend to the throne

of the Kalindawalo Chieftaincy, the Court of Appeal found that

the issue was dealt with by the High Court in the 1998 matter
as earlier alluded to and he was found to be ineligible.

Dissatisfied with the High Court judgment, the applicant
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appealed to this Court but his appeal was dismissed in a
judgment delivered on 30%* June, 2004.

It is against that background that the Court of Appeal found
that the issue of the installation of the applicant was already
adjudicated upon with finality, by both the High Court and this
Court. That on the issues before it, the only question which
remained to be determined was whether the matter was res
judicata.

The Court of Appeal observed that, as both the High Court
decision and that of this Court were determined in favour of the
respondent, if the High Court were to re-hear the matter and
entered judgment in favour of the applicant, such an eventuality
would amount to re-litigating and overturning the earlier
judgments. The Court of Appeal decided to resolve the whole
appeal on the basis that, the matter was res judicata and that
re-hearing it would amount to multiplicity of actions and an
abuse of the court process. The recognition of the applicant as
Senior Chief Kalindawalo by the Republican President was
further found to be irregular, and null and void for being against

both the judgment of the High Court and that of the Supreme
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Court. The Court of Appeal also ordered the removal of the

applicant from the Kalindawalo throne for being ineligible.

The application for leave before a single judge

13.

14.

Undeterred by all these outcomes, the applicant sought leave to

appeal from the Court of Appeal which was declined. Ths

applicant renewed his application for leave to appeal before a

single judge of this Court on the basis that his application

satisfies the rigid threshold set in section 13 of the Court of

Appeal Act, in that the proposed grounds of appeal:

13.1 raise a point of law of public interest;

13.2 the appeal would have reasonable prospects of success;
and

13.3 there is a compelling reason for the appeal to be heard by
the Supreme Court.

The applicant filed proposed grounds of appeal before the single

judge as follows:

14.1 The Court of Appeal misdirected itself and reached
incorrect conclusions when it decided, on the merit, the
main matter and the preliminary issue which had not been

heard in the court below contrary to, among others, the
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decision of Richard Mofya v Staylon Employment and
Investment Limited & Eco Bank Limited'; Murray &
Roberts Construction Limited and Industrial Kaddoura
Construction Limited v Lusaka Premier Health Limited
and Industrial Development Corporation of South
Africa?; and Nixon Mabvuto and Others v Ital Terrazzo
Limited and CAZ3.

14.2 The Court of Appeal erred both in law and fact in hearing
the matter, over which it did not have jurisdiction by virtue
of the wrong mode of commencement contrary to the case
of Chishala Karabasis Nivet & Another v Mwale®.

From the affidavits and arguments, the single judge narrowed

down the issue calling for determination in the application

before her to whether the proposed grounds of appeal meet the
threshold envisaged in section 13 of the Court of Appeal Act, as
to entitle the applicant escalate his case to this Court. This was
on the basis that the intended appeal raises a point of law of
public importance; has reasonable prospects of success; or that

there is a compelling reason for the appeal to be heard.
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With regard to whether or not the Court of Appeal did not have
jurisdiction to determine a matter which was not heard by the
High Court, the single judge was of the view that the High Court
after considering the preliminary issues decided that the issues
could only be properly determined after hearing evidence. The
issues were accordingly deferred to the trial of the matter but
the High Court went on to dismiss the two applications.

On appeal to the Court of Appeal, it was determined that the
real issue in dispute was the re-installation of the applicant as
Senior Chief Kalindawalo on 1st October, 2013 contrary to the
High Court Judgment. The single judge went on to hold that if
it was accepted that the respondent’s eligibility to the throne of
Senior Chief Kalindawalo had already been decided upon by our
Court system with finality and is, therefore, res judicata, then
there is not and cannot be a main matter to be decided on the
merits.

In the event, the only issue before the Court of Appeal was
whether determination of the re-installation to a throne, of
someone earlier ruled ineligible for that throne, could be

decided on points of law pursuant to Order 14A of the Rules of
































































