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1.0 INTRODUCTION

1.1 General

1.1.1 The appellant, Zambian Breweries Plc, appeals against
the decision of the Court of Appeal. The respondent also
cross-appeals against it. The matter started in the High
Court where the respondent launched, essentially, a
liquidated money action arising from the performance of
a contract between the two parties.

1.1.2 Being unhappy with the outcome of the trial at the High
Court, the respondent appealed to the Court of Appeal
which rendered the decision which is now in issue.

1.1.3 As will be seen later in the judgment, however, our

decision will deal with the judgments of both Courts.
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Background facts

The pleadings and testimony at the trial revealed the
following facts:

The respondent, and other transporters, were contracted
by the appellant to transport beer and soft drinks to the
appellant’s distributors around the Country. The
contract also involved bringing back empty bottles from
the distributors or retailers to the appellant’s plant. In
the case of the respondent, the first contract was for one
year, from September, 2007.

One important fact that came out from the pleadings and
testimony was that during the movement to and from the
distributors/retailers bottles would break, or would be
stolen. The Transporters would then be charged for the
broken and missing bottles. The money so charged
would be deducted from the remuneration paid to the
transporters for the transportation.

In 2007, the appellant decided to give some relief to the
transporters from the deductions on broken and missing

bottles by introducing a clause in the contract. By this
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provision, the appellant brought in a certain level of
tolerance to bottles that were broken, or went missing,
while in transit to their destinations. This involved the
appellant allowing a certain number of bottles in a load
to be broken or go missing without charging the
transporter for the cost. The number was expressed as a
percentage of the load.

Later, however, there was subsequent disagreement
between the parties as to what constituted a load: that
is, the respondent, on one hand, contended that a load
constituted each and every load, both for the outward
trips to the distributors/retailers and for the return trips
to the appellant’s plant; and also, that for the purposes
of calculating the allowance both the loads which had
broken or missing bottles and those which had not
should be applied. This is the main issue on which the
respondent’s claim is based.

Another aspect of the provision was the number of cases
that each load would consist of. The contract appears

not to have specified the number of cases in a load,
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except to give an example of 1,500 when demonstrating
how the allowance would be arrived at.

Yet another aspect of the provision was the percentage
that was to be applied in arriving at the allowance. The
initial figure was 0.1%. In the demonstration that was
given in the contract, this figure was applied on a load of
1,500. This produced a figure of 1.5 cases, or one and a
half cases, as the number of bottles that the appellant
would tolerate the transporter to lose in a load
comprising 1,500 cases, without penalizing the
transporter. The percentage was later increased to
0.25%, in 2009.

We must point out at this juncture that, later in the
course of the proceedings, the respondent raised a
contention that when a transporter did not incur broken
and missing bottles, or when these fell below the number
allowed, then the whole allowance or the balance
thereof, as the case may be, was payable in cash to the
transporter. The contention was strongly disputed by the

appellant.
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1.2.9 The first contract between the appellant and the

1.2.10

1-2.11

1.2.12

respondent came to an end in June, 2008, and was
immediately replaced by another one.

The parties then performed their obligations in the
contract, in apparent harmony, until about 2010 and
2011 when, according to the appellant’s employee,
Annabelle Degroot (DWS5), the appellant became
suspicious that the respondent company was claiming
even for return trips. Annabelle Degroot also said that
a forensic investigation showed that the respondent
had consistently invoiced trucks that were purportedly
used more than once on the same day, when this was
not physically possible given the distances travelled.
Further, according to Annabelle Degroot, the appellant
also discovered that certain deductions which ought to
have been made over time, such as advances that the
respondent had obtained, had not been effected.

It is then that the appellant started recovering those
sums of money from the invoices that the respondent

was submitting for payment for the carriage of the
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bottles. It is unclear whether the deductions extended
to those payments where the appellant felt that it had
been billed twice, or that the respondent had claimed
for return trips. But, whatever the case, those
deductions started the dispute herein.

The respondent decided to sue the appellant while the
contract was still running; the appellant, in turn,

decided to terminate the contract.

2.0 The Action

2.1 The respondent’s case

2l

2.1.2

In a nutshell, the case for the respondent in this action
rested entirely on the contents of two letters that were
written by an employee of the appellant, Christopher
Thole, holding then the position of Operations Manager.
The first of those letters was written on 17t October,
2007.

That letter stated that, in arriving at the allowance, the
calculation would be on a load consisting of 1500 cases;
and that the loads would be on both outgoing and

return trips. The second letter, which was written on 9th
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August, 2008, during the second contract, sought to
confirm that the contents of the letter of 17th October,

2007 were still subsisting.

2.1.3 The respondent’s contention therefore was that its

2.2

2.2.1

claim was arising from the appellant’s disagreement
with, and non-adherence to, the terms of that letter.

The appellant’s case

The appellant rejected Christopher Thole’s letters,

particularly the one of 17t October, 2007, saying that
they were fraudulently written. The appellant contended
that what was appearing in those letters was not

provided for in the contract.

3.0 The Pleadings

W

The respondent’s statement of claim

3.1.1 The claim filed by the respondent was, essentially, a

3.1.2

liquidated money demand in the total sum of
K5,173,408.20 (rebased), which was broken down and
pleaded as follows:

(i A cumulative sum of K1,068,093.44 which,
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according to the respondent, the appellant wrongly
deducted from the month of February, 2009 to the
month of March, 2010; the respondent attributed this to
the following omissions by the appellant: that the
allowance for bottles that were broken or went missing
in transit (also known as the BIT allowance) should have
been calculated on all the full loads, including those that
did not actually have broken and missing bottles, but
that the appellant did not do so.

3.1.3 (ii) A cumulative sum of K723,000.00 which, according
to the respondent, was deducted by the appellant
from January 2010 to December, 2010. The
respondent said that the appellant failed to justify
the deductions comprising that sum by giving the
respondent the relevant debit notes, trip data sheets,
as well as a composition of the deductions; hence, the
respondent could not accept the deductions:

3.1.4 (iii) a sum of K266,000.00 whose origin was not explained

by the respondent in its averments
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3.1.5 (iv) A total sum of K299,545.93. According to the

3.1.6 (v)

respondent, this was made up of K99,545.93 and
K200,000.00. The sum of K99,545.93 was said to be
the figure that the respondent had arrived at, after
applying the correct calculation, as opposed to the
appellants wrong calculation for the period July 2011
to January, 2012. The dispute, from the respondent’s
view, was with regard to the issue whether or not the
calculation would be on the assumption that all loads
were those of an interlink trailer (i.e carrying 1470
cases), and using the price of castle lager, as written
in the letter by Christopher Thole dated 17t October,
2007. The sum of K200,000.00, on the other hand,
was said to be a deduction from invoice number 177
in February, 2011, for reasons not known to the
respondent.

A sum of K1,604,588.41 which was made up of
K884,727.11 and K719,862.30. According to the
respondent, on 16t March, 2012, it raised two

invoices in the said sums of money respectively to



3.1.7 (vi)

3.1.8 (vii)

J.L1

claim the BIT allowance for the return trips of empty
bottles which the appellant did not take into account
in its calculations for the 2010/2011 and 2011/2012
financial years; but the appellant refused to pay
them.

A sum of K855,772.73. The respondent averred,
with regard to this figure, that for the period January
2010 to December 2010 the appellant wrongly
calculated the allowance and came up with a figure
of K637,455.83, when the correct calculation should
have given a figure of K1,493,228.56. Hence the sum
of K855,772.73, which the respondent was claiming,
was the difference between the two figures.

A sum of K245,047.33. According to the Respondent,
this was the difference between the appellants’ wrong
calculation of the BIT allowance amounting to
K321,773.41 and the respondent’s correct

calculation amounting to K566,790.74

3.1.9 (viii) A sum of K35,417.43. According to the respondent,

this arose from the appellant’s debit note number

1401 for the month of February, 2012. The
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respondent contended that, on the debit note was a
deduction of K17,035.72 which it had disputed. In
the respondent’s view, the correct amount on the
debit note should have been K18,381.71, being an
allowance within the permitted limit. This should
then have been paid to the respondent. The two
figures when added together came to K35,417.43.
Lastly, a sum of K54,990. 23. According to the
respondent, this was a wrong deduction on debit note
number 1501 issued on 31st March, 2012 but
covering the month of April, 2011. The respondent
contended that the appellant deducted a sum of
K66,983.71 instead of K11,993.48 and hence the
difference of K54,990.23 was due to the respondent.
The respondent further explained that, in that
month, the calculation should have been on 192
trips, both outward and return, carrying 1470 cases,
calculated at an allowance of 0.25% and computed
on the price of castle lager. This gave the respondent
an allowance in monetary terms of K96,173.28. The

respondent went on to say that the missing bottles
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for that month in money terms was about
K108,166.76; and that when the allowance of
K96,173.28 was removed from the sum of
K108,166.76 it meant that the only deduction that
should have been made was about K11,993.48.

The statement of claim also contained a claim for
damages for breach of contract. This, according to
the respondent, arose from the fact that the over
deductions and the eventual termination of the
contract resulted in the respondent’s failure to meet
its debt obligations to other parties, particularly the
Citizen’s Economic Empowerment Commission.
There were two other claims: One was for a refund of
amounts wrongly deducted during the period
November 2007 to December 2008. The respondent
wanted the court to assess this claim. The other was
for the under calculation of the BIT allowance for the
period February 2009 to December 2009. Again, the

respondent wanted the court to assess this claim.
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3.2 The appellant’s defence

3.2.1

In its final amended defence, the appellant averred

that, when the BIT allowance was introduced, the
system that was in place was not able to print a
summary of all trucks but could only identify those
trucks which had missing and broken bottles. The
system was later upgraded to one that could print
summaries for every load carried. The result was a
change in the formula for calculating the allowance.
Since the latter formula was more accurate, the
appellant obtained trip data sheets for the period 2009
to 2012 and applied the new formula. This yielded
minor differences. And for that reason, the appellant
was admitting a total of K255,569.74 as due to the
respondent. This was broken down as follows; a sum of
K170,407.57 for the period 2009 to 2010; a sum of
K19,974.79 for the period 2010 to 2011; and a sum of

K65,187.37 for the period 2011 to 2012.
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3.2.2 The appellant also averred that it used to avail the
transporters, including the  respondent, all
documentation; and, therefore, the fact that the
respondent did not have in its possession the relevant
documentation was an exhibition of its poor record
keeping, and was also a sign that its claims were purely
speculative.

3.2.3 The appellant further averred that some of the
deductions were for the purpose of recovering advances
which the respondent had obtained, amounting to
K1,550,000.00.

3.2.4 Reacting specifically to the breakdown of the money
claimed by the respondent, the appellant traversed the
allegations in the statement of claim as follows:

3.2.4.1 (i) It denied that there was any wrong calculation
resulting in an over deduction of K1,068,093.44,
saying that this claim was purely speculative on the

respondent’s part.
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It averred that the deductions of K723,000 occurred
during the period January, 2010 to December, 2010,
but related to the missing and broken bottles in
excess of the permitted allowance which occurred in
the year 2009, and had not been deducted at that

time.

3.2.4.3 (iii) It averred that the sum of K266,000.00 was one of

the issues that was already resolved at mediation

3.2.4.4 (iv) Regarding the claim for K299,545.93, the appellant

3.2.4.5 (v)

explained that the sum of K200,000 was deducted in
February 2011, and was a recovery for an advance
that the respondent obtained in December 2010 or
January 2011, to buy trucks. The sum of K99,545.93

was not traversed.

As regards the claim for K1,604,588.41, broken down
in two sums of K884,727.11 and K719,861.30 the
appellant averred that it rejected the two invoices

raised by the respondent in March, 2012 in respect
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of the two sums of money because the contract of
carriage did not provide an allowance for return trips.

3.2.4.6 (vi) (vii), (viii) & (ix) The appellant averred that the sums
of K855,772.73, K245,047.33, K35,417.43 and
K54,990.23 in these heads of claim, respectively, all
related to the advances that the respondent had
obtained.

3.2.4.7 The rest of the claims were denied by the appellant.

4.0 The Trial
4.1 At the trial, the respondent relied entirely on the letter
written by Christopher Thole, and what its contents
meant. Hence the evidence that was led was on questions
such as; (i) whether the allowance was to be calculated on
both the full loads and the return loads of empty bottles;
(i) whether the calculation was to be on all loads, or only
on loads that had broken or missing bottles; (iii) what price
would be used to calculate the allowance, for example, was
it the price of castle beer or that of another product; and,
(iv) was the allowance payable in cash to the transporter

when there were no broken or missing bottles, or when the
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level of such broken and missing bottles was below that

which was allowed.

5.0 The trial Judge’s decision

Sl

9.2

The learned trial judge reduced the dispute into the

following six questions:

(1)

(i)

(iii)

(iv)

(v)

(vi)

Whether the BIT allowance was applicable on both the
outward trips of full loads and the return trips of empty
crate loads.

Whether on the proper construction of clause 6 of the
contract, the BIT allowance was claimable by the
respondent in monetary terms

What was the applicable percentage for the BIT allowance,
and the formula for its calculation

Whether Christopher Thole as an employee of the
appellant company had authority to alter or amend the
terms of the contract entered into between the
respondent and the appellant;

Whether there were miscalculations, over deductions,
double deductions and under calculation of the BIT
allowance by the appellant; and

Whether the appellant had wrongly deducted the sums of
money alleged to have been advances obtained by the

respondent.

In answer to the first question, the learned judge found

that the allowance was applicable only on the full outward

loads, and not on the return loads of empty crates. To
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arrive at that answer, she observed that Christopher
Thole’s letter which the respondent was relying upon in its
contention that return trips were included was written on
17th October, 2007; and yet the subsequent contract
which the parties entered into in June, 2008 did not
contain such a provision. Hence, she agreed with the
appellant’s contention that the letter of 17th October was
written by Christopher Thole fraudulently, in collusion
with the respondent.

While dealing with the first question, the judge dealt with
and answered the fourth question as well. She found that
Christopher Thole did not have authority to alter
contracts, a power which was only vested in the
appellant’s Operations Director.

To answer the second question, the learned judge read
clause 6 of the contract and, in her view, found it to be
ambiguous. She, therefore, resorted to the commercial
common-sense interpretation. She opined that to pay a
transporter an allowance for not incurring missing or
broken bottles, or for incurring a lesser number than the

permitted limit, did not make any commercial sense. She
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therefore found that the allowance was merely a discount
to cushion transporters against the expense of incurring
broken or missing bottles.
As regards the third question on the percentage
applicable, the judge found that there was no dispute that
initially the percentage was 0.1% and was then revised to
0.25%, as from January, 2009. It was the learned judge’s
further finding that the correct allowance ought to have
been calculated at 0.25% from January 2009 on a load of
1470, using the price of castle.
In view of her finding that the allowance was only
applicable on full loads, the judge held that all claims by
the respondent relating to miscalculation of the BIT
allowance, or relating to unpaid allowances in respect of
the return trips of empty crates, had failed. She listed
those claims as:
()  The claim for K1,604,588.41 for the period 2010 to
2011; and
(i)  The claim for the period January, 2009 to December,

20009.
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We cannot find this second claim in the respondent’s

statement of claim.

Again, in view of her holding that the allowance was not

payable in monetary terms, she found the following claims

to be untenable;

(i)  the claim for K855,772.73;

(ii)  the claim for K99,545.93; and,

(iii) the claim for K1,861,172.32, being for loads carried
between January, 2009 and December 20009.

Again, this third claim does not appear in the statement of

claim.

As for the claim for the sum of K723,000.00, the judge was

of the view that it should be assessed by the Deputy
Registrar, applying the percentage applicable as from
January, 2009 (that is 0.25%) in order to ascertain the

excess that was charged and deducted.

As for the amount admitted by the appellant in the
sum of K255,569.74, the judge awarded it to the

respondent.
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5.10 On the question whether the appellant had wrongly

5.11

.12

deducted money as advances obtained by the respondent,
the judge found that the respondent had indeed obtained
advances from the appellant. That part of the claim
therefore failed.

The claim for breach of contract was dismissed by the
judge on the ground that the appellant had merely
exercised a right that existed in the contract to terminate
it.

The judge, however, granted the sums of K30,441.34,
K175,070.00 and K24,123.10 on debit notes number
6007, 6006 and 6004 respectively which the respondent
alleged to be double deductions. The learned judge’s
reason for these awards was that the appellant’s witness,
DWS5, had conceded that at times the appellant would
make errors resulting in double deductions. The judge
also held that no real defence had been advanced by the

appellant to the claims.
























































































































