











(a) the lower court’s decision on the said application is what the

appellants have appealed against.

(b) the application for leave to commence committal proceedings
made in the court below would have assisted this court to
appreciate the evidence and arguments relied upon in the
court below on which the lower court’s decision appealed

against was based.

- Counsel went on to submit as regards the omission of affidavits and
documents put in evidence in the lower court in support of the
application for leave to commence commitfal proceedings. He
submitted that the affidavit in support of the ex-parte summons for
leave to commence committal proceedings together with all the
exhibits to the said affidavits are material to the present appeal as
they constitute the facts upon which the court below made the

decision to grant leave to commence committal proceedings.

On the issue of the Certificate of Record signed by the Registrar, it
was submitted that the Registrar of the registry from which the
appeal originated is expected to verify the accuracy of the copies of
the documents from the court below and the notes of the proceedings

of the court below included in the record of appeal. Counsel stated

R5-



that the present appeal arose from the decision of Judge M. Mulanda
under cause number 2021/HN/070 (Ndola District Registry). As
such, it is the Registrar of the Ndola High Court who is competent to
certify the present record of appeal and not the Registrar of the
Lusaka Principal Registry. That the Registrar of the Lusaka Principal
Registry is not competent to certify as correct, a record of the Ndola

District Registry as it is not under his jurisdiction.

Counsel went on to submit that Order X rule 9 (5) of the Court of
Appeal Rules uses the word ‘shall’ which means it is couched in
mandatory terms and failure by the respondent to comply with the

mandatory provisions renders the present appeal incompetent.

Counsel went on to cite a number of cases where the Supreme Court
dismissed appeals due to incompetence of the records of appeal.
These cases include: July Danobo T/A Juldan Motors v. Chimsoro
Farms Limited,! Col Kashekele Chrispin Kayombo and Others v.
The Committee on the Sale of Government Pool Houses, The
Commander Zambia Airforce, The Attorney General;> Access
Bank (Zambia) Limited v. Group five/Zcon Business Park Joint

Venture (Suing as a firm).?
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It was submitted that from the above authorities, it is clear that a
record of appeal that is not prepared in compliance with the
mandatory requirements is incompetent and must be dismissed.
Counsel therefore urged us to dismiss the appeal with costs to the

applicant.

The respondents filed skeleton arguments dated 5% April, 2022
wherein counsel conceded that the preliminary objections raised by
the applicant are valid. However, he submitted that the defects
cdmplained of are curable and prayed that the respondents be
allowed to withdraw the record of appeal and amend the offending
defects before refiling so that the appeal could be heard on the merits
as the same raises matters of public importance. That the applicant
would not be prejudiced by the withdrawal of the record as the
missing proceedings are not material to the determination of the
appeal. The case of Jonathan Van Blerk v. The Attorney General

and Others* was cited in support of this submission.

Counsel further submitted that, dismissing the appeal would be in
violation of article 118 (2) (e) of the Constitution of Zambia which
provide that court’s should not pay undue regard to procedural
technicalities. The case of Kapoko v. The People® was also cited in

support of the submission that article 118 (2) (e) exists to safeguard
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the interest of justice in the face of unavoidable procedural

technicalities.

We have perused the record of appeal and considered the arguments
made by learned counsel on both sides. It is common ground that
- the record of appeal is defective. However, counsel for the respondent
argued that the defects can be cured by filing a supplementary record

of appeal or withdrawing the record of appeal in order to amend it.
According to Order 10 rule (4) of the Court of Appeal Rules,

“Where a document referred to in a record of appeal in
accordance with rule 9, is 6mitted Jrom the record of
appeal the appellant may, with leave of court, within
fourteen days of lodging the record of appeal, file a

supplementary record.”

This means that an appellant who discovers that a document which
is supposed to be in the record of appeal in accordance with rule 9,
was left out, should within fourteen (14) days of filing the record of
appeal, apply for leave to file a supplementary record of appeal and
may only file the same upon obtaining leave of court. It is our firm

view that a formal application is required.
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In the present case, an informal application was made to the Court

which was also out of time and it is therefore rejected.

Order 10 rule (14) provides that:

“A copy of the record shall be certified by the appellant or the
appellant’s practitioner, or if prepared by the Registrar, by the

Registrar.”
Rule 10 (15) provides that:

“For the purposes of sub rules (12) (13) and (14), “Registrar”
includes an officer of the court below, who may be appointed by

the Registrar for the purposes of the preparation of the record.”

The said Rule (14) entails that the person who prepares the record;
the appellant or the appellant’s practitioner or the registrar, is

required to certify the record.

The said Rule (15) entails that the Registrar may appoint an officer
of the court below where the proceedings took place who may prepare

the record and certify it..

In the present case, the record was obviously certified by a person
without authority as he is a Registrar not assigned to the court where

the proceedings took place.
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