









































Jrom the principle of allowing the individual to rely on
assurances given, and to promote certainty, and consistent

administration.’

7.15 As regards the ground of legitimate expectation, the
applicants contended that the respondent, through the
Permanent Secretary in the Ministry, notified the 2nd
applicant of contract award by issuing the public notice
which created a legitimate expectation that the 2nd applicant |
will sign the hunting concession agreement for Chikwa
Hunting Block. That the respondents did in fact continue to
assure the 2nd gpplicant that the hunting concession
agreement will be signed as evidenced in the signed

negotiation minutes dated 13th April 2021.

7.16 The applicants also argued that the legitimate expectation is
further evidenced by the fact that the procurement entity
complied with Section 72(2){e) of the Public Procurement Act3

which provides that:

‘A contract, purchase order, a letter of bid acceptance or
other communication in any form conveying acceptance of a

bid or award of contract shall not be issued prior to:

e)  Any other approvals required, including clearance of
the contract by the Treasury and legal advice of the
Attorney General.’

7.17 The applicants also advanced the argument that the

respondent wrongly used the public interest reason as stated
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in the'notice terminating tender. It was contended that the
fact that the 1st applicant is party to these proceedings is
demonstration that there was no participation or
consultation from members of the 15t applicant who are key
stakeholders in the allocation process as they are mandated

by Section 33(2)a) of the Zambia Wildlife Act.

7.18 It was submitted that the remedies sought by the applicants
will ensure that public interest considerations are taken care
of as the 1st applicant’s.interest are more superior and at no
time were theyinfringed upon by the tender which was

cancelled.

7.19 The applicants cited the case of Nkumbula v AGS in augmenting

its arguments under public interest considerations.

7.20 The Court of Appeal in that case held that:

‘inter aiia that what is in the public interest or for the public
benefit is a question of balance; the interests of the society
at large rmust be balanced against the interests of the
particular section of the society or of the individual whose
rights or interests are in issue, and if the interests of the
society at large are regarded as sufficiently important to
override the individual interests, then the action in question
must be held to be in the public interest or for the public
benefit.’ ‘

7.21 The applicants concluded their arguménts by referring to the

decision of the Court below which largely dismissed the
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application for leave to commence Judicial Review on the
principle of stare decisis and judicial precedent of the
principles espoused by the Supreme Court in the case of CK

Scientific Group v Zambia Wildlife Authority!.

7.22 The CK Scientific Group case principally dismissed an
application for leave to commence Judicial Review on the
premise that the appellants’ challenge of the cancellation of a
tender and alleged failure by the respoﬁdent therein to award
the tender was under the purview of private law as opposed
to public law. The applicants attempted to distinguish the
facts in that case from the facts herein submitting that the
Zambia Wildlife Authority, as it existed in that case had a
mandate and acted within its charge to administer the

repealed Zambia Wildlife Act of 1998. .

7.23 It was contended that the Authority acted within its statutory
mandate when it cancelled the tender therein, a situation
which must be distinguished from the case before us. It was
further contended that the decision in the CK Scientific Group
case was premised on now repealed law, the Zambia Wildlife
Act, No. 12 of 1998. It was argued that the new Zambia Wildlife
Act, No. 14 of 2015 which repealed and replaced the former Act
has clear and concise provisions under Part VII on who has
authority to grant and revoke the award of hunting

CONCessions.
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7.24 1t was also argued that as can be distinguished for the CK

8.0

8.1

8.2

Scientific Group case, the application herein is not intended to
challenge the cancellation of a tender per se but intended to
examine and challenge the propriety of the cancellation by
the Permanent Secretary of the Ministry of Tourism and Arts
who lacked authority or mandate to act as he did. On account
of the Permanent Secretary’s lack of mandate to cancel the
tender, it was impossible to appeal to the Minister against the
decision of the Wildlife Management Licensing Committee as
envisaged under the Zambia Wildlife Act or to appeal to the
Zambia Public Procurement Authority as envisaged under the

Public Procurement Act.

RESPONDENT’S OPPOSING ARGUMENTS

In the respondent’s arguments filed into Court on 12th
September 2022, it was argued that the application for leave
to apply for Judicial Review was not properly before the lower
Court and this Court as the applicants had not exhausted the
administrative channels available to air the grievance which

they have now brought before Court.

The respondent referred to Section 100 of the Public
Procurement Act, No. 8 of 2020 which provides that:

‘A bidder or supplier who is aggrieved with a decision made
by a procuring entity under this Act may appeal against the
decision to the Authority.’
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8.3

8.4

8.5

The respondent augmented their argument by submitting
that even Order 53 of the White Book on which the applicants
are relying recognized the requirement to exhaust all other
avenues before seeking redress under Judicial Review. The
respondent made specific reference to the provision of Order

53/14/7 of the White Book! which provides that:

‘The Courts will not normally grant judicial review where
there is another avenue of appeal. It is a cardinal principle
that, save in the most exceptional circumstances [the
Jurisdiction to grant judicial review] will not be exercised
where other remedies were available and have not been

used....’

The respondent reiterated the applicants’ arguments that
Section 69(1) of the Public Procurement Act precludes a
procuring entity from cancelling procurement proceedings
after the notification of the contract award has been
communicated to the successful bidder. They submitted that
the publication of the list of successful bidders by the
Ministry of Tourism did not amount to a notification of

contract award as the said application had stated so.

The respondent also referred the Court to the provision of
Section 72(2) of the Public Procurement Act3 to comprehend the
difference between the notification of contract award and
publication of notice of best evaluated bidder. The said

section states as follows:
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for this reason, we accordingly grant leave to commence

Judicial Review proceedings in the High Court.

9.35 The applicants have also applied for an order to stay the
~ invitation for bids by the Ministry of Tourism and Arts dated
Wednesday 17t August 2022 and further proceedings in
relation to the said Hunting Concessions pending

determination of this application.

9.36 Having determined as we have and being mindful that the
application for an order for stay was only sought pursuant to
determination of the proceedings for leave herein, we are of
the firm view that since the decision sought to be impugned
relates to Hunting Concessions in the 19 hunting blocks, we
feel compelled to exercise our discretion to extend the order
to stay further proceedings in relation to only the Hunting
Concession in the Chikwa Hunting Block in Musalangu Game
Management Area pending the determination of Judicial
Review proceedings. We have ordered and directed as we have
regarding an application for stay as the applicants have only
demonstrated sufficient interest in one hunting block and not
the rest of the eighteen hunting blocks. We thus see no basis
to extend stay of invitation for bids to the rest of the eighteen

hunting blocks in which the applicants have no interest.

9.37 We further direct that the said Judicial Review proceedings
must be commenced within 14 days from date of this ruling

failure to which the order for stay will stand discharged.
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i.38 Costs to the applicants t in default of agreement.

/ J.Chashi
COURT OF APPEAL JUDGE
l .
M.J Siavwapa .A. Sharpe-Phiri !

COURT OF APPEAL JUDGE COURT OF APPEAL JUDGE
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