


























gave them direction, where a voire dire was defective, as the
court therein held that:-

“As to the identity of the offender, we agree with Mr.
Mchenga that despite the voire dire being defective,
there was some other evidence on record,
warranting the conviction to stand. In the first
place, there is evidence from PW3 that at the police
station, the appellant admitted that the prosecutrix
had been to his house and that he was there when
she came. His own admission put him at the scene
of the crime when it was committed. Therefore he
had an opportunity to defile the prosecutrix. In an
appropriate case, opportunity can constitute

corroboration as to identity of the offender.”

It was contended that there was overwhelming evidence
against the accused even if the voire direis deemed defective.

5.11 In arguing ground 2, the Respondent placed reliance on
PW2’s evidence, which, it was contended, was overwhelming
and descriptive eyewitness testimony. That this testimony is
one which cannot be faulted as held in the case of Andrew
Tembo v. The People’ that:-

“We cannot fault the judge in the court below for
reaching such a conclusion in the face of strong

eyewitness evidence.”
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That this evidence was corroborated by PW3 who confirmed
the contemporaneous reporting by PW2 and the admission
by the accused. Submitting further, it was argued that the
Appellant had opportunity to commit the crime as he had
been with the victim according to the sworn statement of
PW1, PW2 and himself. To buttress, we were referred to the
case of Davies Chiyengwa Mangoma v. The People!* where
the Supreme Court stated that:- |

“We have stated before that, opportunity may, under
certain circumstances, such as the present case,
where the appellant is the only adult male person in
the house where the offence was committed,
amount to corroboration.”

The case of Mathews Mumba v. The People!®, a defilement
case was also adverted to, to highlight the issue of
opportunity to commit a crime, where the Appellant was
convicted. We were urged to adopt a similar approach, as
the evidence of opportunity corroborates both the identity
and the commission of the offence.

5.12 As regards the question of corroboration, our attention was
drawn to the case of Machipisha Kombe v. The People’. It
was submitted that in the event that PW1’s evidence is

discounted, the eye witness account of PW2 is sufficient in
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proving the commission of the offence. On the other hand, if
the wvoire dire is upheld, then the evidence of PW1 is
wholesomely corroborated by PW2, PW3 and PW4. We were
urged to find that the assault was indecent in line with the
case of Aswell Banda v. The People!®.

Hearing

At the hearing, both Mrs. Banda, counsel for the Appellant
and Mr. Mwewa, counsel for the Respondent relied on their
filed heads of argument.

Analysis and Decision

We will consider the two grounds together as they are
interrelated. We have carefully analysed the record of appeal
and the skeleton arguments for and against the appeal. We
have noted the provisions of Section 122 of the Juveniles
Act?. We have looked at the conduct of the voire dire by the
learned trial court. We are left in no doubt that the voire dire
was not conducted in line with the provisions of the law and
settled authorities. The voire dire was therefore defective. In
the case of Goba v. The Peoplez; cited to us, it clearly states
that:-

“When no proper voire dire is carried out, the

evidence of the witness should be discounted

entirely”
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7.2

7.3

Having found that the voire dire was defective, it means that
the evidence of PW1, a child of tender years should have been
discounted entirely.

The vexing question is whether, having discounted the
evidence of PW1, there was sufficient evidence before court
on which the Appellant could still have been convicted. We
would answer in the affirmative.

The matter before the trial court related to a sexual offence,
and the law is settled that in such cases, which include
indecent assault, the evidence incriminating the offender
must be corroborated. The case of Emmanuel Phiri v. The
People® guides that corroboration must be both to the
commission of the offence and the identity of the offender in
order to eliminate the dangers of false complaint and false
implication. Mrs. Banda arglied that PW2 was a witness with
an interest to serve and could thus not corroborate the
evidence of PW1, as he was her father, and thus witness with
an interest to serve. Kondolo, SC, JA, in the case of
Benjamin Gift Mate v. The People!?, at page J13 had this

to say on the issue of a witness with an interest to serve:-
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“various defence counsel continue to raise this issue
without addressing their minds to the several
authorities which have clarified that n';_erely being a
friend or a relative of the complainant does not
automatically consign such a person into the

category of suspect witness.”

In the case of Yokonia Mwale v. The People!8, it was held
that:-

“A conviction will thus be safe if it is based on the
uncorroborated evidence of witnessl,es who are
friends and relatives of the deceased or victim,
provided that on the evidence before it, those
witnesses could not be said to have a bias or motive
to falsely implicate the accused or any other
interest of their own to serve. That what was key
was for the court to satisfy itself that there was no
danger of false implication.”

7.4 In casu, there is no evidence that that PW2 could have had a
motive to falsely implicate the Appellant or that he had a bias
towards the Appellant. We therefore agree with Mr. Mwewa,
on the guidance given in the case of Philip Mungala
Mwanamubil?, that despite the voire dire being defective, the
evidence of PW2 was sufficient to warrant the conviction to

stand. Further we agree that PW2’s evidence was

J14



7.5

7.6

overwhelming and a descriptive eye witness testimony, and
the type that cannot be faulted.

We are confirmed in our view, as the evidence by PW3
corroborated that of PW2. PW2, after the Appellant ran away
from the scene, took the child to where the Ai)pellant used to
stay. He however did not find him and the Appellant’s
guardian told him to come later. From there and with the
child in tow, he reported the matter to PW3. It was PW3 who
told Edmon, the neighbourhood watch pe.rson to go and call
the accused. In the circumstances, PW3 in his evidence did
indeed confirm that the matter had been reported to him
immediately. PW3 also told court, as did PW2 that when
questioned, the Appellant herein admitted the offence. We

find that there was something more as guided in the case of

Machipisha Kombe v. The People!.

We also agree with the Respondent that there was
opportunity for the Appellant herein to commit the offence as
he admitted that he had been with the child near her home,
where he was discussing with her. That they had been found
by PW2 in PW2’s yard, where the victim was asking him for
her money so she could buy sugar, but that when he told her

he did not have money, she insisted that she would go with
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