























8.5

8.6

It was argued that the fact that the Appellant is unemployed
and faces economic hardship, and therefore discretion
should have been exercised in his favour, and not to condemn

him in costs.

It was submitted, finally, that there is material or compelling
reason which has been advanced by the Applicant to enable
the Court to exercise its jurisdiction to grant the applicant’s
application for leave to apply to reverse the single judge’s

decision
Heads of Argument in Opposition

After setting out the genesis of this matter, we were referred
to Section 9(b} of the Court of Appeal Act No. 7 of 2016!, from
which we derive powers to hear an application against the
decision of a single judge. Counsel submitted that where
there was a lacuna in our laws resort is had to the Rules of
the Supreme Court, 1999 Edition3. To augment, our
attention was drawn to the case of Isaac Lungu v. Mbewe
Kalikeka® where the court reiterated the position that resort
is only had to the English practice and procedure, when there

is a lacuna in our rules. We were then referred to Order

R9



8.8

59/14/41 RSC, White Book, 1999 Edition® which provides

that:-

“... An appeal to the full court against a decision of
a single lord justice (where such appeal lies as of
right) is by a fresh application made within 10 days

of the single Lord Justices determination ...

The ten (10) day period runs from the date on which
the single lord justice gave his decision and the
application by way of appeal to the full court must

be set down within that ten (10) day period.”

It was contended that the above is clear that the time period
to appeal to the full Court against the decision of a single
judge must be made within ten (10) days of the single judge’s

determination.

That in casu, the single judge delivered hér verdict on 23rd
April, 2021, but the Applicant only filed this Notice of Motion
for an Order to reverse the Ruling of the single Judge on 4th
June, 2021. That, that being the case, this application is
misconceived and is incompetently before this Court. This is

because, so it was submitted, there is no order for leave
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8.9

allowing the applicant to appeal to the full court outside the
ten (10) day period within which one may appeal to the full

court.

It was submitted that where a matter is improperly before
Court, the Court has no jurisdiction to hear the matter or
indeed determine or make any pronouncements in the
matter. To buttress, the case of JCN Holdings Limited v.
Development of Zambia® was relied upon, where the

Supremer Court held that:-

“Also it is settled law that if a matter is not properly
before a court, that court has no jurisdiction to

make any orders or grant remedies.”

Further that:-

“If a court has no jurisdiction to hear or determine
a matter, it cannot make any lawful orders or grant

any remedies sought by a party to that matter.”

8.10 It was reiterated that the motion for an order to reverse the

Ruling of the single judge is improperly before us for want of
an order for leave to appeal to the full court and consequently

this Court cannot make any lawful orders or grant any
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8.11

remedies sought by the Applicant. It was submitted further
that the single judge was on firm ground to dismiss the
appeal for want of prosecution, in that despite filing for an
extension of time, the reasons advanced were not compelling
to warrant the Court to grant an extension of time; and that
this is shown at page 8 of the Ruling. That a careful perusal
of the Notice of Motion will show that the grounds proffered
by the Appellant to reverse the Ruling of a single Judge lack

merit and are frivolous.

Further that the Applicant has been dilatory in prosecuting
his appeal. That despite obtaining the Ruling by 28t April,
2021, the Applicant waited for about one month before

attempting to appeal to the full court.

8.12 It was further submitted that the argument that the case be

heard on merit cannot stand, as the reasons for the delay
advanced by the Applicant are not compelling tc warrant an

extension or a reversal of the single Judge’s ruling.

8.13 There was submission in rebuttal of the assertion that the

Applicant had financial difficulties. Reference was made to

Order 10 rule 24 of the Court of Appeal Rules, Act No. 7 of
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