









































6.1 That in the memorandum of sale, the sale to the next bidder
was a condition precedent. Further, that the learned judge
was wrong to adopt the position that since the memorandum
of sale was not executed, it was inoperative. It was pointed
out that the memorandum of sale had been executed by the
Respondents. Qur attention was drawn to the cases of
Zambia Breweries Plc v. Stanely K. Musa’ and Stamp
Duty Commissioners v. African Farming Equipment Co.?
for the proposition that for a written contract to be
enforceable against any party, that party must have signed
the contract, but that however, where only one party signs
the contract, it will be enforceable on the party who has
signed it, not withstanding that the other party may not have
signed it, and that it is not necessary that an agreement
should be signed by both or all the parties for it to be
operative against a party who has signed it. The case of
Jonny’s Trading Company Limited v. Yewendwe Ossen
Mengistu® was also adverted to on the same issue. It was
asserted that the Respondent executed the memorandum of
sale as appears at page 71 of the Record of Appeal, which

contained the refund clause.
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6.2

6.3

7.0

7.1

It was submitted that if the memorandum of sale is not
recognized, the counter-claim by the Respondent would have
no legs to stand on. Counsel adverted to the case of Jonny’s

Trading Company Limited® on Section 4 of the Statute of

Fraud, 16774 That this Section requires that any contract
for the sale of land or interest therein must be in writing,
because even though contracts can be entered into verbally,
they are vague and it becomes difficult to prove. That on the
other hand in written contracts, if such a contract led to
litigation, the Court has a firm understanding of each party’s
responsibility in fulfilling the terms of the contract. It was
argued that the Court fell into error in awarding a refund of
the sum of K270,000.00

We were urged to uphold this ground and the whole appeal.
Analysis and Decision

We have carefully considered the record of appeal. Grounds
1, 2 and 4 all attack the finding of facts by the lower court.
It is contended that the pronouncements that she made were
all made in the absence of evidence. That the onus of laying
evidence before court to prove its case fell on the Respondent

who had asserted that it could not pay the remaining balance
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7.2

7.3

because it discovered that the property was encumbered due
to the none repayment of a loan to one Reeves Malambo, who
placed a caveat on the property. That there had been
misrepresentation, as it discovered that one of the majority
shareholders had withheld her consent to sell the property.
It is trite that an appellate court will not reverse the findings
of fact made by the trial judge unless it is satisfied that the
findings in question were either perverse or made in the
absence of any relevant evidence, or upon a misapprehension
of the facts, or that they were findings which, on a proper
view of the evidence, no trial court acting correctly can
reasonably make (Attorney General v. Achiume3).

In casu, there is no evidence adduced by the Respondent that
Mr. Reeves Malambo had placed a caveat on the property. It
defies logic for the Court to have assumed, on the basis of an
email from counsel, that indeed there was an unpaid loan
and that, that was proof of the encumbrance. Further, there
was no pleading by any of the parties to the effect that there
had been an equitable mortgage, hence the non-registration
of the same at the Ministry of Lands. At page 79 of the record

of appeal is exhibited the Respondent’s bundle of documents.
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7.4

7.5

There is nothing in that bundle showing that the Respondent
conducted a due diligence and discovered a caveat on the
property. A printout from the Lands Registry would have
sufficed. As regards the withholding of the consent by the
majority shareholder to sell, again no evidence was adduced.
The Appellant, oﬁ page 78 of the record of appeal, produced
a duly executed Resolution of the Board to Exercise the Power
of Sale. This document was not challenged. At page 163 of
the record of appeal, the Respondent’s witness testified that
Susan Miller, the majority shareholder, had not sanctioned
the sale, and demanded that it be reversed. However, it
would have been counsel of prudence to bring the said
shareholder to testify to that fact, considering what was at
stake, but she was not brought before court.

It is clear that the Respondent’s case was devoid of tangible
facts to prove its case or to rebut the assertion by the
Appellants.

In the case of Kunda v. Konkola Copper mines Plc®, the
Supreme Court guided on who bears the burden of proofin a

civil matter when it said:-
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7.6

7.7

“He who alleges must prove that allegation. This
principle is so elementary, the court has had on a
number of occasions to remind litigants that it is
their duty to prove their allegation, of course it is a
principle of law that he who alleges must prove the

allegations.”

We agree that the onus was on the Respondent to prove its
allegations, in the counter-claim.

It is therefore, our view, based on the principles laid down in
the case of Kapembwa v. MaimbolwaZ, that this is a matter
in which this Court can interfere with the findings of fact by
the lower court as the same are not supported by evidence
and were made on a view of the facts which cannot
reasonably be entertained. We find merit in grounds 1, 2 and
4.

In ground 3, the issue is whether, the court was on firm
ground‘ in disregarding the memorandum of sale on page 71
of therrecord of appeal. That is the document that contained
the provision for a refund in the event that the Respondent
failed to pay the balance. It stated that in such a scenario,

the refund would only come after the property was sold to the
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7.8

next bidder. At page J19, paragraph 44 line 14, the Judge
said that:-

“... I further find and hold that the plaintiff failed to
prove that the defendant’s refund depended on the
sale to the next bidder as it never signed the
memorandum of sale.”

Our view is that this was misdirection. The memorandum of
sale appears at page 71 of the record of appeal. It shows that
it was sigﬁed by the Chairman and Operations Officer in the
Respondent’s office. As was held in the case of Stamp Duty
Commissioners® it is not necessary that an agreement
should be signed by both or all the parties for it to be

operative against a party who signed it. Further, Section 4 of

the Statute of Fraud* was applicable in this case, and all the

requirements had been met. In the case of Mwenya and
Randee v. Kapingal?, it was held that:-

“for a note or memorandum to satisfy Section 4 of
the Statute of Fraud, the agreement itself need not
‘be in writing. A note or memorandum of it is
sufficient, provided it contains all the material
terms of the contract, such as names, or adequate
identification of the parties, the description of the

subject matter and the nature of the consideration.”
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