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he had intimated to the lower Court that he had once been
attacked and because of that, as we understahd him, this
formed ti'le basis of his apprehension on the fateful night.
7.8. Seeing that he raised the defence of self-defence, it is not in
dispute that what transpired that night caused the death of
the deceased. This defence is laid down in section 17 of the
Penal Code which states as follows:
“subject to any other provisions of this Code or
any other law for the time being in force, a
person shall not be criminally responsible for
the use of force in repelling an unlawful
attack upon his person or property, or the
person or property of any other person, if the
means he uses and the degree of force he
employs in doing so are no more ‘than is
necessary in the circumstances to répel the

unlawful attack.”

7.9. In The People v Pelete Banda it was held that the act of
self-defence consists of an attack by an accused person, who,
on reasonable grounds, believes, that they are in imminent

danger of death or serious bodily harm. The force used should
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be no more than is necessary to repel the threat. We relied on
the above authority in the case of Precious Lohgwe v The
Peoplels). In that case we also referred to the case of R v Bird
©) in which it was held that in determining wﬁether it was
necessary to use force or whether the force that was used was
reasonable, the court will consider whether the accused

person had the opportunity to retreat.

7.10. Reverting to the facts at hand, the Appellant, in his evidence

7.11.

7.12.

7.13.

(at page 69 of the record), stated that he weﬁt up to the
deceased and asked him “brother what do you want’ then
the fight ensued. This piece of evidence gives crédence to the
sketch plan, P2. So what was he defending?

The trial Judge found that the Appellant was the aggressor
because there was no imminent peril or danger. That the
distance, between where the truck was parked and where
the deceased’s body lay, was about 16 metres. |

In our view, it seems the Appellant was looking for a fight.
He perceived the deceased as a threat be;sed on his
apprehension.

This alone cannot be the basis upon which a court can

accept the defence of self-defenice. His reaction was
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7.15.

7.16.
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excessive especially given the fact that, while they were
engaged in this scuffle, the duo fell to the ground and the
Appellant rose first. Instead of retreating, he decided to kick
deceased, in the face, while the deceased was on the ground.
We hold the view that the trial Court’s ﬁnding'that he was
the aggressor put asunder the defence of self-defence. He
always had the opportunity to retreat but instead
approached the deceased.

Further, the deceased was found with a wound on his body
which, according to the post-mortem report, was caused by
a sharp instrument. We agree that no knife was found at the
scene and that there was no evidence that the knife was the
sharp instrument used. The findings of the trial court in that
regard only, are set aside. - |

Despite no knife having been recovered, the fact remains
that the deceased’s wound was inflicted by something sharp.
The only fight that occurred th'at night was the one between
the Appellant and the deceased and the deceased ended up
dead with a stab wound. The only inference .that can be

drawn from this, is that the Appellant caused the injury that
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led to the death of the deceased. We see no other possible
inference.

7.17. The defence of self-defence was not available' to him and
neither was that of provocation. In the face of £he evidence
on record, we arrive at the same conclusion as did the trial
Judge that the Appellant, with malice aforethought as
envisaged by section 204 of the Penal Code, did cause the
death of the deceased. Ground two and three are
consequently dismissed.

7.18. Finding as we have, we do not see it necessar}; to deal with
ground two for the reason that there were no extenuating
circumstances available in this case to warrant a sentence

other than death.

8. CONCLUSION
8.1. We find no meritin the appeal and it is accordingly dismissed.

The conviction and sentence meted out by the trial Judge is

upheld.
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