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The trial judge noted that she had already dismissed the
notion that the deceased’s wounds were self-inflicted. That
being the case, the only inference was that it was the
Appellant who had stabbed the deceased because there was
nobody else in the house at the material time.

The judge found that the Appellant had malice aforethought
when she brutally stabbed the deceased on the neck,
abdomen and scrotum because she ought to have known
that her action would cause death or grievous bodily harm
to the deceased.

The Appellant was accordingly convicted of murder without

extenuating circumstances and sentenced to death.

5. THE APPEAL

5.1.

5.2.

5.3.

The Appellant appealed by filing a single ground of appeal as

follows;

1. The learned trial Court erred in law and in fact when it
convicted the Appellant on circumstantial evidence
which had not taken the case out of the realm of
conjecture so as to permit only one inference of guilty

as there were other possible inferences to be drawn.

APPELLANTS ARGUMENTS
It was submitted that the Appellants recollection of events

was consistent and remained the same throughout her
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testimony. That the testimony of | all the prosecution
witnesses aligned with what she had told each one of them.
It was further submitted that when on the audio recording
the Appellant impressed upon him to tell the truth and the
deceased’s reaction of saying that he would speak the truth,
implied that what he had told the police was not true.

It was pointed out that to the contrary, the deceased was not
consistent because he initially told the police that he didn’t
know who had stabbed him but after the police took
statements from other witnesses he was re-interviewed and
the arresting officer said that it took all day for the deceased
to give him a satisfactory statement as to what had
transpired.

According to the Appellant’s counsel, the deceased was forced
to change his statement and it was clear that he did not want
the case against his wife to proceed.

It was argued that the police were derelict because despite
having ample time, they did not bother to obtain a written
statement from the deceased to corroborate the Arresting
officer’s narration of what the deceased told him. The case of
Kalebu Banda ® was cited and it was opined that the court
should assume that the written statement would have been

favorable to the Appellant.
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Counsel for the appellant submitted that the Appellants
testimony with regard to why she locked the house and as to
why she ran away from the scene was consistent in that both
were done because she feared for her life, thinking that the
deceased was alive and was going to kill her.

It was argued that the trial judge’s finding on the question of
the police’s failure to uplift finger-prints was flawed because
the record showed that the arresting officer was cross
examined vigorously on the issue and he admitted that the
two knives had metal parts which were smooth in texture and
the failure to uplift finger prini_:s was thus a dereliction of duty
and the principle in Kalebu Banda v The People (supra)

should apply.

5.10. Counsel for the Appellant attacked the trial judge’s finding

that there was no evidence of a struggle to support the
defennce submissions that the wounds sustained by the
Appellant were defensive wounds. He referred to page 101
lines 8 to 20 of the record of appeal which clearly show that
the Appellant tried to defend herself by trying to hold the
deceased’s upper hand hence the defensive wounds on the

right hand and behind the neck.

5.11. With regard to the wounds suffered by the deceased it was

opined that regardless of what the doctor (PW4) said, it was
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This 33-year-old man died in the University
Teaching Hospital during admission for a stab
wound to the neck. He was initially admitted to
Livingstone Gengral Hospital but later transferred
to the UTH.

7.24 The highlighted portion of the preceding paragraph was
repeated as the Summary and Opinion on page 5 of the report
at page 232 of the record of appeal.

7.26. When examined in chief, PW3 stated at page 36 of the record
of appeal, that pneumonia was the immediate cause of
death whilst the proximate cause of death was the stab
wound to the neck.

7.27. According to Black’s Law Dictionary, Eighth Edition,
2004, proximate cause is defined as “a cause that is legally
sﬁfﬁcient to result in liability; an act or omission that is
considered in law to result in a consequence, so that liability
can be imposed on the actor.”

7.28. The authors of Black’s go further and provide an interesting
perspective of proximate cause as follows;

“ ‘Proximate cause’ — in itself an unfortunate term — is
merely the limitation which the courts have placed
upon the actor’s responsibility for the consequences of

the actor’s conduct. In a philosophical sense, the
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consequences of an act go forward to eternity, and the
causes of an event go back to the dawn of human
events, and beyond. But any attempt to impose
responsibility upon such a basis would result in
infinite liability for all wrongful acts, and would ‘set
society on edge and fill the courts with endless
litigation ... As a practical matter, legal responstibility
must be limited to those causes which are so closely
connected with the result and such significance that
the law is justified in imposing lability. Some
boundary must be set to liability for the consequences
of any act, upon the basis of some social idea of justice
or policy ...”
In casu, the allegation against the Appellant is that she is
responsible for the death of the deceased because her attack
on him was the proximate cause of death. In other words, if
she had not stabbed him he would not have contracted the
pneumonia that killed him. According to PW3 the deceased
may have contracted pneumonia because of his prolonged
admission arising from the stab wounds.
We note that page 6 of the post mortem report at page 233
of the record of appeal indicated that, “the pneumonia may

have been acquired during his hospital admission.” (emphasis
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ours) and we pay particular attention to the use of the word
“may”. We shall revert to this point later.

The concept of proximate causé of death does not shift the
burden of proof placed on the prosecution by the case of
Woolmington v The DPP  The prosecution can only rely
on the concept by showing that the chain of causation from
the alleged proximate act was not broken at any point all the
way up to the immediate cause of death.

In casu, PW3’s assertion that the deceased was hospitalized
for a long time is not supported by the evidence on record.
The arresting officer PW6 told the court that the deceased
was discharged on 1st November, 2019. Having been
admitted on 23rd QOctober, 2019 his initial stay in hospital
lasted 8 days.

PW4, stated that the deceased was admitted on three
occasions. The duration of the admissions was not
established and no reference was made to the length of time
in-between admissions.

It is important to note that despite two admissions after
being initially discharged, the record does not disclose that
the deceased was suspected of suffering from prnieumonia at
any point. In fact, he was referred to the UTH for an

endoscopy but he died before it could be done and as earlier
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stated, the cause of death was listed as “Complications
(pneumonia) for the treatment of a stab wound to the neck.”
We have also observed that in the narration under History
on page 3 of the pathologist’s report at page 230 of the record
of appeal, the pathologist indicated that the deceased died at
the UTH during admission for a stab wound. This was
factually wrong because the evidence on record shows that
the deceased was transferred to the UTH to undergo an
endoscopy to establish why he was throwing-up and
experiencing trouble swallowing. He was not admitted for a
stab wound.

In considering the cited cause of death, we refer to paragraph
7.30 herein, where we earlier said we would revert to the use
of the word “may”. In our view, the use of the word “may”
implies that there was a possibility that the deceased might
have caught the pneumonia elsewhere.

Our understanding is that the stab wounds were considered
as the proximate cause of death because they allegedly
caused the deceased to be hospitalized for a long time,
thereby exposing him to the risk of contracting pneumonia.
The argument was not that the stab wounds caused the

pneumonia.









