






































6.7

J14

Secondly that the letters of demand were written before the High
Court (Amendment) Rules, 2020 came into effect in June 2020
and thus could not have followed the new Order VI which was
then nonexistent. Thirdly, that the first letter dated 23rd March,
2020 was written on a “without prejudice” basis and was
therefore not meant to accompany the originating process as a
letter of demand. Fourthly, that Counsel for the Respondent
courteously contacted Counsel for Appellant to rectify the
anomaly which the Appellant’s Counsel rejected prompting the
Respondent to make application to set aside the originating
process for irregularity.

As regards grounds three and four, Counsel contended that
since Order VI Rule 1{2)! has stipulated a penalty for non-
compliance, then the non-compliance invalidates the Originating

process. It was Counsel’s position that Order VI Rule 1 (1) and

"~ (2)! provides mandatory requirements that are not capable of

discretion. With regard to the need to comply with mandatory
rules, Counsel cited Black’s Law Dictionary, 8tt Edition at
page 9813 on the definition of mandatory, and further cited the
cases of NFC Africa Mining Plc v Techro Zambiaé, JCN
Holdings Limited v Development Bank of Zambia® for the

proposition that includatory rules must be strictly followed.
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Additionally, Counsel relied on the case of Dar Farms Transport
Limited v Moses Nundwe and 3 Others? on what ought to
occur where there is non-compliance with mandatory rules.
Counsel submitted that the Courts have inherent power,
discretion or jurisdiction to cure a procedural defect but that this
must be done within the confines of the law. Further, that in
casu, the rules provided a mandatory requirement for a letter of
demand to accompany the originating process, which the
Appellant failed to abide by. Counsel argued that in effect, the
Appellant was asking this Court to disregard a clear and
mandatory rule which he implored this Court not to abide by.

It was Counsel’s further submission that Article 118(2)(e) of
the Constitution of Zambia2 and the case of Access Bank
Zambia Limited v Attorney Generall®, highlight the
consequences of what occurs where parties do not comply with
rules. Counsel submitted that whereas it is true that the impact
of Article 118 (2) (e) of the Constitution of Zambia 20162 is
that justice ought to be done without undue regard to procedural
technicalities, this provision does not provide carte blanche for
parties to do as they please and flout Court rules at will. He
submitted that the Rules are there for a purpose, namely to

guide parties in proceedings and must be adhered to strictly.
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That in the present case, the Appellant chose ‘to ignore
mandatory rules and in so doing they did it at their own peril.
Furthermore, Counsel relied on the case of Jason Yumba and
22 Others v Luanshya Municipal Councilll to illustrate the
consequences of not complying with the rules of court.

Counsel submitted that the Appellant’s argument that the Court
should have invoked Order 3 Rule 2 of the HCRs! to direct the
Appellant to cure the default was untenable because the said
Order only applied to interlocutory and not final orders, as per
the case of Hakainde Hichilema and Others v Government of
the Republic of Zambial2,

Counsel submitted that it was clear from the above cited cases
that the Court should be guided and must act within the
confines of the law even when making orders under Order 3
Rule of the HCRs!. He reiterated his position that Order VI
Rule 1 (1) (d) and (2)! is a mandatory rule and that the Court
has no discretion to circumvent that requirement. Further, that
the Court below acted within the provision of the law by not
invoking Order 3 Rule 2! to direct the Appellant to cure the
default. Counsel further submitted that Order 3 Rule of HCRs!

does not apply to final orders but only to interlocutory Orders.
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legal action. We have perused the record of appeal and have read
the letter dated 23rd March, 2020 and note and agree with the
Respondent as outlined in the supplementary record of appeal
and its heads of argument, that this particular letter of demand
cannot be accepted and should not have been accepted by the
Court below because it is a “without prejudice” letter. As a
general rule, without  prejudice  communication  or
correspondence is inadmissible on grounds of public policy. This
was illustrated in the case of Lusaka West Development
Company Limited, B.S. K. Chiti (Receiver), Zambia State
Insurance Corporation v Turnkey Properties Limited13.

However, we note that the letter dated 28t May, 2020, though
referenced as “Resignation from Employment as Chief Financial
Officer”, actually sets out the history of employment and how the
dispute between the parties arose. The letter further explains the
legal position in the dispute being constructive dismissal. In this
regard we agree with the Appellant that the letter ciearly
underscores the Appellant’s claims for constructive dismissal
and demands compensation from the Respondent Company in
no uncertain and unequivocal terms. In the letter it is also clear
that the Appellant states that he will seek legal redress if there is

no response from the Respondent.
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8.8 In addition, we have perused Order 6 Rule 1 (1) (d) of the

8.9

HCRs! and note that the said Order does not specify what form a
letter of demand must take. Therefore, in our view we do not
agree with the Respondent that the letter dated 28th May, 2020
does not suffice as a letter of demand to accompany the writ of
summons as provided for under Order 6 Rule 1 (1) (d) of the
HCRs!l. Our view is that the letter dated 28th May, 2020 does
qualify to be classified as a letter of demand as defined in
Black’s Law Dictionary® and Order 6 Rule 1 (1) (d) of the
HCRs! above. In addition, we have perused the reliefs in the
statement of claim on record and we note that the reliefs therein
are connected to the Appellant’s claim before Court below in
unequivocal terms.

Further we also ﬁote that the Respondent in the Supplementary
Record of Appeal argues that the letter of demand dated 23rd
March, 2020 is inadmissible because the letter was written last
year in 2020 before the new Rules came into force on 19t June,
2020. Be that as it may, it is our view that the requirement
under Order 6 Rule 1(1){(d) of the HCRs! that the Writ of
Summons must be accompanied by a letter of demand is nothing
less and nothing more, as seen above in the letter dated 28th

May, 2020. This letter in our considered view, meets the criteria
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of what constitutes a letter of demand as already stated and
whether or not the letter was written before the Rules came into
being is immaterial.

8.10 We find that ground one of the Appeal has merit. This being the
case, it is our view, that the issue of compliance in grounds two
and three fall off because we have determined that the Writ of
Summons was accompanied by a demand letter as per Order 6
Rule 1(1)(d) of the HCRs!.

8.11 In conclusion, we find that this appeal is meritorious. We
therefore set aside the Ruling of the lower Court dated 8th
September, 2021 and we Order that the Respondent file its

defence, if any, within 14 days from the date of this Order and

that the matter proceeds to trial g at it can be determined on

v

its merits. Costs to the App to be taxed in default of

agreement.
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