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an affidavit in opposition. Even in the Supreme Court he never
filed the appeal within time. The first appellant's attitude in
this litigation has been similar to that in the lower Court and
this Court. He appears to be seized with the notion that he
must drive the litigation and not the judges. The High Court
and Supreme Court judgments decided on the facts. ...”

7.13 In response to ground two, the respondent began by defining
the term res judicata as stated in the English case of Atlantic
Airways Limited v Zodiac Seats UK Limited (formerly
Contour Aerospace Limited) ¥, In that case, Lord Sumpton
defined the term res judicata, as being a portmanteau term,
used to describe a number of different legal principles with
different juridical origins. In this regard, it was submitted that
the term res judicata covers abuse of court process and/or
irregularity depending on the context under consideration.

7.14 It was contended that the application in issue was to set aside
the matter for abuse of court process/irregularity. Therefore the
2rd respondent as a matter of fact, had pleaded res judicata
through abuse of court process and/or irregularity. To argue
that res judicata was not pleaded is misplaced and is devoid of

an understanding of the portmanteau nature of the term.

Therefore, the reliefs sought and granted by the court below,
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cannot be faulted at all if the portmanteau nature of the word
res judicata is taken into account.

7.15 It was submitted that Order 2 rule 2 and 18 rule 19 of the
RSC, relate to applications to set aside for irregularity as
confirmed by the Editorial Note 2/2/2 at page 11 of the

- White Book. Order 3 rule 2 of the HCR empowers the court to

-award reliefs either expressly asked for by a party or not so long
as the same are viewed to serve the interests of justice.
Irregularity as a matter of fact, can result in setting aside
process depending on the nature of the said irregularity.

7.16 The respondent in opposing ground three, drew our attention to
the case of Bank of Zambia v Tembo & Others ® which dealt
with the defence of res judicata. It was submitted that what
remains cardinal is the link between this process and two other
finalized matters on the subject matter. The said matters under
Cause Nos. 2014 /HK/386 and 2017 /HK/44 relating to Plot No.
720, Chimwemwe, Kitwe (formerly Plot No. 221 Chimwemwe,
Kitwe) were settled by consent judgments.

7.17 That whilst the appellant was a party to the action under Cause
No. 2017/HK/44, one Sylvia Phiri remains the only traceable

offeree by the Kitwe City Council though wrongfully and
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illegally, and as such could not transmit good title. Plot No 628
Chimwemwe, Kitwe was offered to Sylvia Phiri by the Kitwe City
Council which property formed part of Plot No. 221 now 720
Chimwemwe, Kitwe, which is basically a subset of Plot No. 720.

7.18 The 2nd respondent contends that the appellant having admitted
in its statement of claim that Plot 638 was not developed, it
follows that it was subject to the terms of settlement under
Cause No. 2017 /HK/44. Further that it remains subject of the
second consent order which nullified all plots given by the Kitwe
City Council within the parameters of Stand No. 720 belonging
to the 2nd respondent.

7.19 Counsel contended that while the name of the appellant was not
a party to the consent judgment in Cause No. 2017/HK/44 on
final settlement, he was aware of the proceedings as the matter
was against all former and current occupants of Plot 2217
Chimwemwe, including the 1st respondent and appellant.
Therefore, the appellant had the opportunity to defend his
cause having been among all occupants of Plot 221.

7.20 The appellant being aware of the above proceedings, opted to
commence a fresh action, which action does not seek to

challenge the consent order in Cause No. 2017/HK/44. The




































