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was face to face with his own impending death. There s
the further consideration that it is important in the
interests of justice that a person implicated in a killing
should be obliged to meet in court the dying accusation
of the victim, always provided that fair and proper
precautions have been associated with the admission of
the evidence and its subsequent assessment by the

jury.”

In our case, the appellant stated clearly that he believed he was dying
and had no hope of recovery and he died a few days later. At that
time, he was admitted in intensive care for severe burns. By his own
express words and the extent of the burns sustained, it cannot be
doubted that he had a settled and hopeless expectation of death. The
understanding, therefore, is that when a person is certain of his
demise, it becomes improbable that they would tell untruths. This is
because there exists no motive to do so nor any benefit derived
therefrom, as there exists no hope of living again. Further, no one
would want to meet the creator with an untruthful mouth and mind.
It is believed that doing so would guarantee eternal misery.

We therefore agree with the argument by the state and the acceptahce
of the statement by the trial court as an exception to the hearsay rule.

As a conseguence, we find no merit in ground one.
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In ground two, it has been argued that the trial court erred when it
rejected the appellant’s version of events. The appellant’s account was
that the deceased torched himself after the appellant refused to take
an abortion pill. The trial court considered this explanation and
disbelieved it. We find no reason to interfere with learned trial court’s
finding on this score. The appellant was seen running, from the house
in which the deceased was, half naked. When asked she stated that
some people in the house wanted to beat her. Shortly smoke was seen
emerging from the same house. She never told anyone at the housing
complex of the account she alleged happened. She took off to the bus
station, sent a deceptive message to the sister to the deceased before
she took a nap on the bus with the intention of leaving Solwezi early
morning.

The trial court considered all this strange behaviour which clearly was
not in conformity with her story and rejected it. As we have already
said, we have no reason to interfere with the trial court’s findings in
this regard. We agree that the conduct of the appellant was not
consistent with an innocent person. We therefore find no merit in

ground two and accordingly dismiss it.
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9.11 We have no doubt that the offence for murder was clearly established
to the required standard. The conviction for murder is thus safe.
9.12 In the second count, the appellant stood charged and convicted of the
offence of arson. In order for a person to be convicted of arson, the
prosecution must prove that a person wilfully and unlawfully set fire to
the house in question. Therefore, whether or not the appellant is guilty
of this offence is dependent on whether she had the requisite mental
element. We must state at the onset that it is easy to discern the mens
reain a situation where a person deliberately or intentionally torches
property or premises.
9.13 The offence of arson is provided under Section 328 of The Penal
Code. It reads as follows:
"328. (1) Any person who wilfully and unlawfully sets
fire
to —
(a) Any building or structure whatever, whether
completed or not; or
(b) Any vessel or any motor vehicle as defined in
the Roads and Road Traffic Act, whether
completed or not; or
(c) Any stack of cultivated vegetable produce, or
of mineral or vegetable fuel; or

(d) A mine, or the workings, fittings, or appliances
of a mine;
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is guilty of a felony and is liable, on conviction, to
imprisonment for a term of not less than ten years and
may be liable to imprisonment for life:
Provided that where the arson causes the death of
any person the offender shall, on conviction, be
liable to imprisonment for life.”

9.14 The learned trial court after looking at the foregoing Section,
proceeded to consider the offence of arson and stated as follows:

“As I have already held elsewhere in this judgment, the
prosecution has already proved beyond all reasonable
doubt that it was the accused person who illegally burnt
the deceased. On the evidence before me it is clear, and
I have no doubt, that the deceased’s house was burnt by
the same fire which the accused had used to burn him,
Accordingly, I hold that the prosecution has proved
beyond reasonable doubt that it was the accused person

who wilfully and unlawfully set fire to the house in
question.”

9.15 The trial court did not consider how the torching of the house was
wilful in the‘Iight of the facts it accepted. There is no doubt that the
torching of the house was unlawful because she was not the owner of
the house, neitﬁer was she allowed to do so. She equally had no lawful
justification or excuse. The issue therefore is whether she did so
wilfully.

9.16 According to Black’s Law Dictionary Nineth Edition by Bryan A.

Garner at page 1737, the following is said about the word wilful:















