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8.3 The amendment to Order 11 HCR reads as follows:

“Order 11 of the principal Rules is amended

by the deletion of Rule 1 and the substitution

thereof of the following:

(i)

(i)

1 (1)

(a)

(i)

(b)

A defendant shall enter appearance
to a writ of summons by delivering
to a proper officer, in writing or
electronically, sufficient copies of
the -

Memorandum 61‘ appearance dated
on the day of delivery and stating,
as the case may be -

The name of the defendant's
advocate; or

that the defendant is defending in
person; and

defence and counterclaim, if any

together with a list of -

Description of documents to be relied on

by the defendant at trial; and

List of witnesses to be called by the

defendant at trial”
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8.4 In the Megha Engineering case, we had occasion to
address the effect of the amendment to Order 11 HCR |
and this is what we opined at page J15

“ (1) it is evident that at the time the 1%t
Appellant was making the application to
strike out the action on 28 June 2021,
the learned Judge was not aware that
Statutory Instrument No. 58 of 2020,
which came into effect on 19 June 2020
had amended Order 11 by deleting Order
11/1 HCR and substituting with a new
provision in respect to the mode of
entering appearance.

(2) Under the current Order 11/1 there is no
requirement for entering of a conditional
memorandum of appearance. What that
entails is that, if a party wishes to apply
to court for setting aside the writ on
grounds that the writ is irregular or that
the court has no jurisdiction, has to do
so, by entering a memorandum of

appearance and defence in accordance
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with the current Order 11 (1) (a) and (b)
and promptly make the necessary

application to challenge the writ
(3) It ‘follow's therefore that for purposes of
challenging the writ for irregularity or
that the court has no jurisdiction, the
filing of a defence will not amount to a
“fresh step” taken to waive the
irregularity, as the law now requires that
there must be a defence on the record
before an application to challenge the

- writ can be made

8.5 The Megha Engineering case in our view takes care of
the first issue. Order 11 HCR specifically deals with,
and is concerned with mode of appearance by a person
served with a writ under Order 6 HCR. Where one
previously needed to enter conditional appearance with
a view of applying by summons to set aside the writ on
grounds that the writ is irregular or that the court has
no jurisdiction, now has to file into Court a
memorandum of appearance and defence and

thereafter promptly make the necessary application
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In the view that we have taken, the first ground of
appeal succeeds, it therefore follows that the Ruling by
the learned Judge in the court below, dismissing the
Appellants application to set aside conditional
appearance was wrong and as such is accordingly set
aside. Consequently, the learned Judge erred when he
proceeded to hear the Respondents application to set
aside the writ when he had not determined the
Appellant’s application on the mode of appearance.
The effect that the setting aside will have is that it
invalidates the subsequent proceedings on the
Respondent’s application to set aside the writ.

As regards the second issue, in view of the position we
have taken in respect to the first issue, a defendant
who has been served with a writ and intends to apply
by summons to the court to set aside the writ on
grounds that the writ is irregular or that the court has
no jurisdiction, where previously that defendant would
have entered conditional appearance, now has no
option but to enter a memorandum of appearance and

a defence
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8.8 We do note that SI 58 in respect to the amendment to

8.9

the mode of appearance has indeed created an overly
burdensome process, but it cannot be said to have
created a lacuna in the law; As earlier alluded to, Order
11 HCR is strictly concerned with the mode of
appearance to the writ. Counsel for the Appellant in
his arguments brought to our attention Order 11/21
HCR which provides as follows:
“A defendant before appearing shall be at liberty,
without obtaining an Order to enter or entering
conditional appearance to take out a summons or
serve notice of motion to set aside the service
upon him of the writ or notice of the writ or to
discharge the Ordér authorizing such service.”
Order 11/21 HCR prévides for setting aside service of
a writ, notice of the writ or to discharge the Order
authorizing such service. It provides that an
application for setting aside service does not have to be
preceded by a conditional memorandum of
appearance., With the amendment of Order 11 HCR on
the mode of appearance, it follows that an application

to set aside service of the writ, notice of the writ or to
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discharge the Order authorizing such service does not
have to be preceded by a memorandum of appearance
and defence. We however note that service of the writ

was not an issue in casu.

9.0 CONCLUSION

9.1 This appeal having succeeded, we remit the matter
back to the same Judge in the court below. The
Respondent is hereby Ordered to file into court belc;w a
memorandum of appearance and defence within
foufteen (14) days from the date of this Judgment in
accordance with Order 11 (1) (.a) and (b) HCR. The
Respondent will thereafter be at liberty to make the
application to set aside the writ on grounds of

irregularity or that the court has no jurisdiction. Costs

to abide the outcome of the matter in the court below.
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