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CHINYAMA, JS, delivered the Judgment of the Court.
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Legislation referred to:

1. Penal Code, Chapter 87 of the Laws of Zambia, S.22
2. Criminal Procedure Code, Chapter 88 of the Laws of Zambia

1. The 1st appellant and his two sons, the 2nd gnd 3w
appellants were convicted and sentenced to death by
Sikazwe J in the Mongu High Court for the offence of
murder contrary to section 200 of the Penal Code.
Particulars of the offence were that the three appellants, on
a date unknown but between 2nd and 5* January 2015, at
Senanga in the Western Province of Zambia, jointly and
whilst acting together murdered Jaime Sinsinda (hereafter,
“the deceased”).

2. The appeals are largely against conviction, the issue of
sentence arising only by virtue of the arguments relating to
the first ground of appeal where the ultimate contention is

that the appellants should have been and ought to be
convicted for the lesser offence of manslaughter and
consequently must suffer any sentence other than death.

3. The evidence given in the High Court on behalf of the State
showed that the deceased used to be the husband to the 1st

appellant’s daughter, Sililo Sitali, who testified as PW1. In
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the night on 1st January, 2015, Pw1 had called out to her
father for help on account of the deceased, with whom she
was estranged, who had entered her hut and threatened to
beat her because she had opted for another man. The st
appellant, who was in his hut nearby, heard the call and
dashed to the aid of his daughter but did not find the
deceased who had by then escaped.

. In the morning on 2nd January, 2015 the 1st appellant
mobilized his two sons, the 2nd and 3 appellants and they
went to look for the deceased. They found him near g
communal village water point and pounced on him. A
scuffle ensued which was witnessed by PW2 (Mahongo
Kangombe) and PW3 (Kalyata Mahongo Joseph) and PW4
(Kasweka Liato) who were attracted to the scene, among
other onlookers.

. PW2 testified that when he reached the scene, he found the
appellants beating the deceased, who was on the ground,
with fists and slaps. When the witness asked the appellants
what the deceased had done, they told him that they were

tired of being troubled by him. They tied his hands behind
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his back and announced that they were taking him to his
father and onwards to the police station.

. PW3’s evidence was that he found the deceased tied with a
rope around his neck and the three appellants were beating
him with fists while he was lying on the ground. There were
shouts that someone was being killed by the appellants. The
rope was later removed and it was used to tie the deceased’s
hands behind his back. The witness stated that the
deceased’s face was swollen. When asked why the
appellants were treating the deceased in that manner, the
1st appellant responded that the deceased had done
something in the night at their place; that they were taking
him to his father and then to the police station. They went
away with the deceased. The 2rd appellant had a spear while

the 3 appellant had an iron bar.

. PW4 gave evidence that she found the three appellants
beating the deceased who was pinned to the ground. The
face was swollen. A rope was tied around his neck and he
was bleeding from the mouth. The witness stated that the
1st appellant, in response to a question, stated that the

deceased was troubling them. The rope was eventually
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removed from the neck and was used to tie the deceased’s
hands behind his back. The appellants then left, apparently
headed for the deceased’s father’s village. The 2nd appellant
carried a spear and the 3 appellant had an iron bar,

. PW1 did also testify that later in the afternoon, while she
was in her field tilling the land, she heard her husband, the
deceased crying at a distance of about 150 meters away but
she did not go to see him.

. PW5, Anthony Salumaho, the father to the deceased,
testified that on the same day, he heard about the
apprehension of his son by the 1st appellant. He met the
three appellants the next morning. They told him that they
had released the deceased who went to his village. Not
satisfied with the explanation, he reported the matter at
Senanga Police Station. The police picked up the three
appellants and upon being interrogated, the 1st appellant
led police to where the deceased’s body was recovered in the
bush. It was found covered with grass and thorny branches.
The body was taken to Senanga District Hospital mortuary.
It was buried the following day. PW5 stated that his son had

once been married to PW1 but that they had divorced.
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10. We should mention at this juncture, in view of the
issue contended in the second ground of appeal, that the
record of appeal did not have the verbatim recording of the
evidence of PWs 1, 2, 3, 4 and 5. We, therefore, relied on the
summary of these witnesses’ evidence contained in the
judgment of the trial Court. Whether it will be necessary to
deal with this issue which is the basis of ground two in the
appeal will depend on the outcome of ground one.

11. PW6, Constable Maxwell Sokoni confirmed PWS5’s
report to the police and that the three appellants were
appfehended. He also confirmed that upon interrogation,
the 1st appellant led police to where the deceased’s body was
hidden covered with grass and thorny branches. Because of
the state of decomposition, a postmortem could not be
conducted. The body was buried. When warned and
cautioned, all three appellants denied killing the deceased.
The witness stated, however, that the 2nd appellant told him
that it was the 1st appellant that hit the deceased on the
head and he lost a lot of blood.

12. In defence, all three appellants gave evidence on oath

and did not call any witnesses.
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13. The 1st appellant denied assaulting the deceased. He
stated that after apprehending the deceased they took him
to his father’s (PW5’s) village but they did not find PWS5.
They then proceeded to their own village. On the way the 1st
appellant noticed that the deceased was becoming weak and
was failing to walk. He told his children to get an ox-cart
but abandoned the idea. The 1st appellant then left his
children behind and proceeded alone with the deceased. The
deceased died along the way and he dumped his body at the
place where it was subsequently recovered. In cross-
examination, the 1st appellant admitted to have done
something wrong to the deceased which caused him to die.

14, Both the 2nd and 3t appellants testified that their
father, the 1st appellant, enlisted them to look for the
deceased. When they found him, he resisted being
apprehended. According to the 2nd appellant, the deceased
beat them with his fists until villagers intervened. He
admitted hearing the villagers tell the appellants that they
were “killing somebody”. He, however, explained that this
was because the deceased was sitting on the 3rd appellant

whom he was beating. This caused the 1st and 2nd
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appellants to attack the deceased to rescue the 3v
appellant. The 3w appellant stated that the 2nd appellant
struggled with the deceased until they apprehended him.
They tied the deceased’s hands behind his back with a rope.
It was the two appellants’ evidence that they remained at
their village while the 1st appellant proceeded alone with the
deceased. The two appellants also confirmed that it was
their father that led the police to where the deceased’s body
was found. The 2nd appellant stated that though he had a
spear he never used it on the deceased. He also denied
telling police that his father hit the deceased with a log on
the head. The 3t appellant also denied that he used the
iron bar on the deceased.

In his judgment, the learned trial Judge found that the
appellants fought with the deceased while apprehending
him; that the appellants used the iron bar, a log and a spear
that they had when they set out to look for him, on the
appellant; that the appellant sustained a swollen face and
was even failing to walk which made the appellants to
consider carrying him in an ox cart. The learned Judge

found that all three appellants participated in assaulting the
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16.

17.

deceased. He took the view that the appellants had
knowledge that their actions would probably cause the
death of the deceased or do him grievous harm. The Judge
concluded that the appellants caused the death of the
deceased with malice aforethought. He found the case
proved and convicted the appellants.

Dissatisfied with the outcome, the appellants launched

the appeal to this Court on two grounds viz-

i. The trial Court misdirected itself in law and in fact when it
held that the appellants caused the death of the deceased
with malice aforethought.

ii. The trial Court erred in law and in fact when it used its
discretion wrongly by inserting itself into the substantive
questioning during trial which prejudiced the appellants’
right to fair trial.

Mr Mankinka relied wholly on the heads of argument
filed at the hearing of the appeal whose gist, in relation to
the first ground of appeal, is that the three appellants set
out with the lawful common intention of apprehending the
deceased (for his perceived transgression of the previous
night in PW1l’s hut) and that they apprehended him.

Counsel submitted that any injuries sustained by the
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deceased may not have been intentionally inflicted byt came
about as a result of the struggle while apprehending him.
Further, that there was no evidence whatsoever to support
the learned Judge’s finding that the appellants must have
assaulted the deceased with the spear, a log and the iron
rod in their possession. Therefore, that there was no
intention or knowledge by the appellants which constituted
malice aforethought. The case of DPP v Lukwosha! was
cited for the principle that it is for the prosecution to prove
that there existed in the accused the intention or knowledge
which constitute malice aforethought through the accused’s
action(s). It was submitted that there was nothing in the
evidence of the prosecution witnesses to suggest that from
the outset the appellants’ intention was to beat up the
deceased. Therefore, that the facts of the case reveal the
lesser offence of manslaughter contrary to section 199 of the
Penal Code which we should substitute for the offence of
murder contrary to section 200 of the Penal Code for which
the appellants were convicted.

18. In relation to the second groun&, Mr Mankinka’s

grievance related to the interventions made by the learned
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Judge during tria] when the Judge asked the witnesses
(mostly the accused persons, now the appellants) certain
questions. It was submitted that these questions which
occurred more than 71 times on the record went beyond the
normal boundaries of clarifying points. Counsel noted that
there may have been other instances disclosed had the
record been complete with the testimony of the other
witnesses who were omitted. The case of Gerrison Zulu v
ZESCO Limited? was cited in which it was held that-
Although the trial judge has a discretion to ask questions
during the trial, he should not use his discretion to insert
himself into the substantive questioning during the trial.
The trial judge should ask questions only to clear a point.
The learned Judge in this case went beyond the normal

intervention.
Counsel’s view was that the interventions by the Court

prejudiced the appellants’ right to a fair trial.

It was pointed out that no where in the record did the
Court give the parties an opportunity to clarify on the
matters the Court questioned the witnesses upon. We were
referred to the case of John Mkandawire and Others v The

people® where it was held that-

When the Court after the completion of the Cross-
examination and re-examination asks the witness certain
questions the proper Procedure is to give an opportunity to
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