
































way after the loans were disbursed rendering the loana

unsecured.

8.16 A close scrutiny of the Mortgage Deeds shows that the majority
of them were entered into in June 2010 and some in October
2010. On the other hand the two Loan Agreements were
executed on ISt October 2010 based on the apphcatlons dated
15t3h February 20 10.

8.17 There is however, no documentary evidence on the Record
stating the date or dates when the two loans were disbursed to
the Association as Loan Agreements do not have the draw downl
date. 4

8.18 It is however, the practice by lending institutions to only
disburse funds after the requisite security documents have
been executed. It would therefore, be reasonable to infer that
funds were only disbursed to the Association after the Mortgage
Deeds were executed and subsequent disbursements to the

Appellants by the Association would follow later. 1

8.19 It is therefore, our considered view that the funds were
disbursed to the Association and to the Appellants after the
Mortgage Deeds which included personal guarantees, were
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executed.
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8.20 On the allegatioﬁ of fraud, it is noted that the same is mentioned

in paragraph 26 of the further Affidavit in opposition but no

particulars of the fraud are given. Although the Appellants have

argued that it was the learned
matter proceeds as though com

allow for the calling of evidence

Judge’s duty to order that the
imenced by writ of summons t(?;

, our view is that that duty onlj

arises if fraud is specifically and particularly pleaded.

8.21 The allegation in paragraph 25 of the Further Affidavit in

opposition is based on the fact that the Association was not

8.22 We therefore, find no merit in

9.0
9.1

party to the Mortgage Deeds. This argument is not tenable 1n

]
the light of the fact that the Irrfplementation Rules provide for

the provision of security and

beneficiary member entities.

| personal guarantees by the

5

the argument that the learned

Judge below should have proceeded as though the action was

commenced by writ of summon

call evidence to prove fraud.

CONCLUSION
All in all, the arguments advanc
The learned trial Judge was on |

favour of the Respondent.
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s and allowed the Appellants t9
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ed by the Appellants lack merit.

firm ground to give Judgment in
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9.2 We accordingly dismiss the Appeal for lack of merit with costs
to the Respondent. |

M.J SIAVWAPA

JUDGE PRESIDENT!
...... JCHHI RO ‘,:

COURT OF APPEAL JUDGE COURT OF APPEAL JUDGE
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