




















































































































J.40

failed to pay back the debt outstanding. The appellant does ﬁot
dispute the personal guarantee but refutes having executed a
third party mortgage or pledging the property as security.
11.27 The respondent produced a Lands Register printed on 19t
June, 2013, showing an entry dated 16t February, 2010
namely the third party mortgage to secure K2.5 billion plus
interest in respect of property number F/ 841/A/96. This third
party mortgage was registered soon after the restructured
facility dated 12% February, 2010, which lists third party
mortgage by the appellant as part of the security to be held.
11.28 We are of the view that the claim in the court below was proved.
The print out from the Lands Register is pfoof that there was a
third party mortgage by the appellant in favour of the bank. The
appellant does not dispute having furnished a personal
guarantee.
11.29 Even assuming, for arguments sake, that no evidence of proof
of third party mortgage by the appellant was adduced, the
appellant does not dispute having given the bank her certificate
of title in respect of the property in issue. She altempted to
argue as per her evidence in the court below that title deeds

were submitted for the mere purpose of the bank carrying out
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an evaluation as to suitability and sufficiency of the property to
cover ifs exposure. We are of the view that title deeds for Farm
No. 841 were submitted to the bank by the appellant as security
for the credit faciiities obtained by Hearmes Mining.

11.30 It is trite that, deposit of title deedé to- the bank as security for
the loan, constitutes creation of an equitable mortgage. See the
case of Magic Carpet Travel and Tours v Zambia National
Commercial Bank Limited '® where it was held:

“As regards an equitable mortgage, the position at common
law is that when a borrower surrenders his title deeds to the
land as security for the repayment of a loan, an equitable

mortgage is created.”

11.31 An equitable mortgage is constituted by the mere deposit or
delivery of title deeds as secﬁrity, without any express
agreement, whether in writing or oral as to the conditions or
purpose of delivery. T herefore,'the deposit of her certificate of
title with the bank create an equitable mortgage.

11.32 Therefore, the deposit of the certificate of title and the execution
of the restructured loan facility letter by the appellant and
respondent lends credence, coupled'. with the Land’s Register

printout showing the entry for registration of the third party
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mortgage, that there was a third party mortgage executed by the
appellant in respect of the restructured loan facility. We find no
merit on ground five.

11.33 CONCLUSION

11.34 For the forgoing reasons, we find no merit in the appeal, and
uphold the judgment of the lower court. Costs are awarded to

the respondent to be taxed in default of agreement.
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