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13.0 Ground 12 - Computation of Interest

13.1 In the twelfth ground of appeal the resentment is on the
computation of interest when he deducted the amount of
K462,000.00 from K814,437.48 in total disregard of the fact
that K177,000.00 which formed part of K462,000.00 paid to the
appellant was made after judgment. The argument being that
since the amount of K177,000.00 was paid after judgment, the
interest should have been imposed on the total amount paid to
the appellant from the date of complaint to the date of
judgment. |

13.2 Taking into consideration the case of Chilufya Kusensela vs
Astrida Mvula® wherein the Supreme Court observed that
interest should be awarded effective from date of writ up to date
of judgment and thereafter at Bank of Zambia recommended
lending rate to the date of full and final payment, that is the
position of the law. We find this an appropriate case to set aside
the finding by the learned Registrar on the computation of
interest because this would be contrary to the position as set
out by the Supreme Court. There is therefore merit in the

twelfth ground of appeal and we uphold it.

14.0 Ground 13 - Consideration of awards

14.1 The contention in ground thirteen is that the learned Registrar
fell in err when he did not consider awards that were granted

by the High Court and the Supreme Court. More pointed by the
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appellant referring us to the holding of the High at page 683 vol.

1 of the record of appeal where it states:

“We order that all the basic salaries that were withheld be
paid back to the complainant of not already paid and
recetved by the complainant. This has no reference to what

has been paid into court as security for costs.”

14.2 The view we take is that the learned Registrar operated outside

his mandate when he refused to award what was granted by the
trial Court and also upheld by the Supreme Court. In light of
the foregoing this ground of appeal is found to be meritorious

and we accordingly allow it.

15.0 Ground 14 - Costs

15.1 The appellant is grappling with the refusal by the Registrar to

award costs on assessment. The appellant has begun by
outlining the law on the award of costs and has conceded that
the award of costs is in the discretion of the court and that such
discretion should be exercised judiciously. Our attention has
been drawn to the case of General Nursing Council of Zambia
vs Bangwetal? for this proposition. In addition, the case of
Afrope Zambia Limited vs Anthony Chate & Others? has

been called in aid.

15.2 He has, however, contended that the learned Registrar did not

exercise his discretion judiciously by his failure to award him

costs, and that this discretion was not exercised in accordance
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with reason and justice. He has drawn inspiration from the
principle that costs follow the event and has relied on the case
of Road Development Agency vs Agro Fuel Investment

Limited8 where we held as follows:

“To depart from the principle of costs follow the event, there
must be good reason, such as matters in the domain of the
public interest, these will be exempted from costs. A
successful party may be denied costs if it is proved that but
for his conduct the action would not have been brought.
Further where there is misconduct in the proceedings, the

court may decline to award costs to a successful party”.

15.3 On the basis of the foregoing authority, it has been strenuously
argued that the appellant has not properly conducted himself
during the course of proceeding to be awarded costs. Another
case of Alex Lwando & Another vs Mathews Mwansa
Mulenga’* which articulate the same principle as Road
Development Agency® case that a successful party should not

be deprived of costs was also cited.

15.4 The respondent strongly disagrees with the position taken and
holds the view that the Supreme Court has already guided on
the aspect of costs in the Industrial relations Court which
stands in a unique position in relation to the same. To cement
this position, they have drawn our attention to the cases of
John Nsululu (sued in his capacity as Secretary of the

Zambia Union of Government and Allied Workers) vs
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Cosmas Mukuka (suing in his capacity as Secretary
General of the Zambia Congress of Trade Unions}'5 and
Engen Petroleum Ltd vs Willis Muhanga And Another.'®

15.5 In addressing this ground of appeal we shall begin by setting
out the law on costs as discussed in the case of Engen
Petroleum Zambia Limited & Another vs Willis Muhanga &
Another!é where the Supreme Court stated that in Industrial
and Labour Relations matters each party is to bear its own costs
“unless one is guilty of unreasonable delay or taking improper
vexatious or necessary steps in any proceedings or the other

unreasonable conduct”

15.6 Similarly in Zambia National Commercial Bank Plc vs.

Joseph Kangwa,18 it was held inter alia that:

“With regard to costs, Rule 44 of the Industrial Relations
Court Rules, contained in the Industrial and Labour
Relations Act, Chapter 269 of the Laws of Zambia provides
that a party should only be condemned in Costs it they hdve
been guilty of misconduct in the prosecution or defence of
the proceedings. We wish to adopt the principle in that rule
since this is a matter coming from the Industrial Relations
Court. We do not find any misconduct in the respondent’s
defence of this appeal. Therefore, either party will bear

their own costs, both here and in the court below.”
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15.7 From the cited cases it is clear that for one to be awarded costs
it must be shown that they have fallen into the criteria set out
in the aforecited Engen Petroleum!® and ZANACO!7 cases.
Having combed the record, we have not found any misconduct
on the part of the respondent to warrant a condemnation in

costs. We therefore find no merit in this ground and dismiss it.

16.0 Cross appeal

16.1 The respondent has raised nine grounds in the cross appeal.
We have noted that a number of the grounds that have been
raised have also been raised by the appellant and have been
dealt with in the earlier part of this judgment. We shall however
proceed to tackle each ground as has been set out by the

respondent.

17.0 Ground one - Applicable conditions of service

17.1 In the first ground, the respondent is contending that the
learned Registrar erred in law and fact when he concluded that
the conditions of service applicable to the matter at hand were
the 2010 conditions of service and not the 2009 conditions of
service. As regards whether which conditions of service were
applicable we have sufficiently addressed this issue in the first
ground of appeal by the appellant and determined that it was
the 2010 conditions of service that were applicable. By so
holding, the respondent’s first ground of appeal lacks merit and
is dismissed for reasons that have been advanced earlier in this

judgment.
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18.0 Ground two - Interpretation of the basic salary

18.1 In the second ground, the learned Registrar was attacked for his
interpretation of the basic salary to include allowances. The
argument is that the appellant’s monthly salary or pay as shown
by “CM3” and “CM4” being the payslip and payroll, do not show
any allowances attached to the basic salary. It has been
forcefully submitted that the basic salary for the appellant was
exclusive of allowances. The argument as to whether the
appellant’s basic salary was to be calculated inclusive or
exclusive of allowances has equally been dealt with in ground

one of the appellant’s grounds of appeal.

18.2 We have considered the applicable conditions of service and
concluded that the learned Registrar was on terra firma when
he held that at the time of exit the applicable conditions of
service of the appellant were the 2010 conditions of serﬁce.
Significant to note is that in the computation of the 2010
conditions of service the basic salary was inclusive of
allowances. We therefore find ground two to be devoid of merit

and accordingly dismiss it.

19.0 Ground three

19.1 In the third ground of appeal the respondent is greatly
displeased with the learned Registrar for ordering the payment
of damages for the period that the appellant was on suspension.
It has been averred that the learned Registrar fell into grave err

in law and in fact when he did so against the backdrop that the
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suspensions were held to be legal by the Supreme Court. In
support of this ground of appeal, the respondent has drawn our
attention to the Supreme Court Judgment where it was held as

follows:

“As we have held already elsewhere, in the judgment, the
suspension of the appellant for ninety (90) days and the
indefinite suspension were lawfully done. The Respondent
is therefore not entitled to any damages in relation to the

said suspension.”

19.2 We have examined the judgment as well as the constitution of
the Zambia Congress of Trade Unions and we are satisfied that
the respondent is sure-footed to state that the appellant was not
entitled to damages. The order of payment of damages by the
learned Registrar flew in the teeth of the Supreme Court’s

. Judgment and is therefore perverse and must be set aside. In
light of the foregoing we find merit in the third ground and
uphold it.

20.0 Ground four - Club Membership

20.1 This has been dealt with in the earlier part of this judgment.

21.0 Ground five ~ Car allowance

21.1 Pertaining to the fifth ground the respondent’s displeasure
emanates from the award of commuted car allowance that was
awarded to the appellant. It has been argued that the learned

Registrar misdirected himself in law and fact when he awarded
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the appellant the sum of K143,500.00 as commuted car
allowance contrary to clause 5.6 of the prevailing conditions of
service. We have pondered over the arguments and have looked

at clause 5.6 which states that:

“Corhmuted Car Allowance: Three million five hundred
thousand Kwacha K3,500,000) per month shall be paid to
the officer who use their own private vehicle and has not
been provided with personal to holder motor vehicle for at

least 14 days in a month.”

21.2 In addition, we have addressed our mind to the Supreme Court
Jjudgment which held that the 90 day suspension that was
inflicted on the appellant was legal. Furthermore, we have
noted that the appellant was not reporting for work on account
of being on suspension and thus was not using his car for active
duty. It is our perspective that in view of the foregoing the
appellant was not entitled to commuted car allowance during
the period he was on suspension. There is, therefore, merit in
the assertion that the learned Registrar misdirected himself in
law and in fact when he awarded commuted car allowance
contrary to prevailing conditions of service. We consequently

set aside this award and uphold this ground of appeal.

22.0 Ground six - Holiday allowance, repatriation, Christmas
bonus

22.1 The grievance in ground six is in relation to the award of holiday

allowance, Christmas bonus and repatriation allowances that
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he erred by the award of these allowances in the circumstances
of this case. We will deal with each one of these by scrutinizing

the conditions of service that were obtaining.

22.2 Holiday allowance

The conditions of service for elected officers (2010) as read
together with the 2009 Annexure on conditions of service
elected officers provide as follows under clauses 15 and 18

respectively:

“An officer proceeding on holiday and/or leave shall be
entitled to holiday allowance equivalent to one month basic
salary or as shall be determined from time to time.” (page

55, volume 1 Record of Appeal).

An elected officer who has Served Jfor two or more than
a year may apply to the office of the Secretary General
at the approval the officer will entitled to not exceeding
one month’s basic salary in respect thereof.” (page
904 Volume 3, Record of Appeal)

22.3 As far as we are concerned the evidence reveals that the
appellant was under a 90 days legal suspension and a
subseduent legal but indefinite suspension and therefore the
entitlement for holiday allowance cannot be sustained. The
entitlement of holiday allowance shall be upon application to
the Secretary General and it is upon such approval that 1t is

granted. There is no evidence indicating that any such
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application was made but above all the appellant was on legal
suspension and therefore cannot be availed the holiday
alloWance ’I‘urmng to the Chr1stmas bonus we are of the view
that 11kew18e the appellant was not entitled for reasons

i

articulated above.

22.4 Repatriation . a_llowance

We now turn to consider the repatriation allowance that was

awarded. Itis cr‘fystal‘ clear that the apnellaﬁt was Working for

- the.University of Zambia and he was seconded to ZCTU. He was

recruited in Lusaka and continued to reside in the same house
during his secondment to ZCTU.’ We are quite surprised that
the learned Reglstrar held the view that the appellant was
entitled to this part1cu1ar allowance. Repatriation allowance
simply means a person who has been recruited front one place
and is-moved to another place outside the place of recruitment
and is then given an allowance to facilitate that movement. We
are, therefore, quite baffled that the-appellant who had never
changed his place of residence should seek to be paid
repatriation allowance. All in all we have found merit in this
ground of appeal and consequently set aside the award of
holiday . allowance, Christmas bonus and repatriation

allowance.
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