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RULING

Malila CJ, delivered the ruling of the court.
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BACKGROUND

1.1. The delay in rendering this ruling is sincerely regretted.

It was caused by an administrative oversight on our part.

1.2. The present motion is a renewed application for leave to

appeal to the Supreme Court. This follows a refusal by a
single judge of this court to grant the applicant’s
application for leave to appeal against a decision of the

Court of Appeal handed down on 15t December 2021.
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1.4.

1.5.
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The background facts are that the applicant engaged an
Italian company known as Sparts International SRL
(‘Sparts’) for the supply of a block and paver making

machine whose purchase price was US$900,000.

The terms and conditions of sale stipulated that a 30%
deposit, being US$270,000, was payable to Sparts
upfront, while the remaining 70%, translating to
US$630,000, was to be paid by way of an irrevocable

letter of credit.

A loan facility of US$1,179,296.00 was procured by the
applicant from the Development Bank of Zambia (DBZ).
The latter then instructed the respondent bank to open a
letter of credit in favour of Sparts for the sum of
US$630,000. Upon receiving the shipping documents,
DBZ instructed the respondent to make payment to
Sparts, whereupon the respondent issued a letter of
credit in the said sum of US$630,000, being the balance

payable on the purchase price for the equipment.
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1.6. Sparts, however, failed to deliver the entire consignment

1.7

1.8.

of the equipment. It was subsequently declared bankrupt
for reasons unrelated to the sale and purchase of the

paver making machine.

The applicant then instituted proceedings against the
respondent in the High Court by Writ of Summons and
Statement of Claim, claiming among other things, the
sum of US$630,000, being the amount paid by the
respondent to Sparts and debited to the applicant’s
account held at DBZ on 26t April 2013; damages for loss
of business suffered, as a result of the incomplete
delivery of the machine by Sparts, as well as special
damages in respect of the applicant’s assets which were
pledged as security for the loan facility and seized by

DBZ.

The High Court dismissed the applicant’s claims, holding
that on their face, the documents were compliant with
the letter of credit. The appeal by the applicant to the

Court of Appeal, was equally unsuccessful.
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1.10.

1.11.

1.12,

RS

Unhappy with this outcome, and still desiring to escalate
the grievance further, and in obedience to section 13(1) of
the Court of Appeal Act, the applicant proceeded to apply

for leave to appeal before the Court of Appeal.

It was the applicant’s assertion that the intended
grounds of appeal raised points of law of public
importance relating to letters of credit; that such points
of law were novel in nature and that the appeal had good

prospects of success in any event.

By a ruling dated 1st December 202 1, the Court of Appeal
dismissed the application for leave to appeal, holding that

the application was devoid of merit.

Dissatisfied with that outcome, the applicant renewed its
application for leave before a single judge of this court
pursuant to Order XI Rule 1 (4) of the Court of Appeal
Rules, 2016 and Rules 50(3) and 48 of the Supreme

Court Rules, Chapter 25 of the Laws of Zambia.
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1.13. Before the single judge, the applicant contended:

1. That the intended appeal raises the following points of law

of

public importance which have never been adjudicated

upon by the Supreme Court in this jurisdiction;

(a)

(b)

(c)

(d)

whether an issuing bank is at liberty to ignore the
conditions stipulated in a letter of credit and proceed
to make payment even if the presented documents are
not compliant with the conditions stipulated in a letter

of credit;

whether an issuing bank that makes payment on non-
compliant documents is not obliged to reimburse the
applicant of a letter of credit for loss occasioned by

such payment;

whether Article 34 of the UCP 600 absolves an issuing
bank which makes payment on non-compliant

document from liability; and

whether the doctrine of strict compliance is applicable

to letters of credit in Zambia.

2. That considering that letters of credit are an important

payment method especially in international commerce, the

above points of law transcend this present case and are

likely to affect and bind others in their commercial

dealings.

3. That considering the fact that (the) law on letters of credit

has not been adumbrated in this jurisdiction, the issues
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sought to be raised in the intended appeal will contribute to

the growth of case law on letters of credit in Zambia; and

4. That in addition to raising points of law of public
importance, the grounds set out in the Memorandum of

Appeal have reasonable prospects of success.

1.14. In determining the application, Chinyama JS, sitting as a
single judge of this court, determined that the very
essence of a point of law of public importance was that it
was related to a matter of general public interest, which
transcended the interests of the immediate parties to the
dispute into the public realm. In this regard, the judge

made reference to our judgment in Bidvest Food Zambia

Limited and 4 Others v CAA Import and Export Limited(1).

1.15. As regards whether the proposed appeal raised any
points of law of public importance, the learned judge
found that the complexion of the issues in this matter fell
within the private, rather than the public realm. He held
that the grounds of appeal as articulated in the draft

memorandum of appeal, did not support the argument
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that points of law of public importance had been raised

in the intended appeal.

1.16. In addition to concluding that no points of law of public

importance were manifest, the single judge was of the
view that the proposed appeal disclosed no prospects of
success. He also held that no novel issues had been
brought to light by the proposed grounds of appeal. The
application for leave to appeal was thus dismissed with

costs to the respondent.

2.0. THE CURRENT MOTION

2.1.

2.2,

The decision of the single judge so riled the applicant as
to spur it to apply, by the current motion, to the full
court to vary, discharge or reverse the decision of the
single judge. The renewed application for leave has been
made pursuant to Order 48(4) of the Supreme Court

Rules, Chapter 25 of the Laws of Zambia.

The affidavit in support of the motion was sworn by one

Kennedy Nonde Simwinga, director of the applicant
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company. In that affidavit, the deponent reproduced the

intended grounds of appeal. For a clear appreciation of

those grounds in relation to the arguments supporting

the present motion, we reproduce them here. They read

as follows:

(1)

(ii)

Having found that the goods bought by the Appellant
from Sparts International SRI valued at US$900,000.00
were supposed to be shipped as a single shipment, the
court below erred in law and fact when it found that the
insurance cover of only US$693,000.00 was compliant
with the conditions of the letter of credit of 20th
December 2012 as read with Article 28 (f) (iii) of UCP 600
which required that the value of the goods being shipped
be insured for 110% at the minimum, and that the
Respondent was therefore entitled to make payment to

Sparts International SRI.

The court below misdirected itself in both law an fact
when it failed to appreciate that despite the payment to
Sparts International SRI being staggered, the
commercial invoice furnished by Sparts International
SRI was supposed to reflect US$900,000 which is the full
value of the goods which the Appellant had bought from
Sparts International SRI in order to be compliant with
the conditions of the letter of credit which stated that
the commercial invoice be in accord with the Proforma

Invoice No. 97b, and that the Respondent should



(ii)

(iv)

(v)

(vi)
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therefore not have made payment to Sparts

International SRI.

The Court below misdirected itself in fact and law when
it held that the Respondent was not to be guided by the
value on the certificate of insurance, but rather it was to
be guided by the instruction of Development Bank of
Zambia to pay upon sight of the bill of lading and
packing list, a holding which ignores the fact that,
having opened a letter of credit for the Appellant, the
Respondent was now bound to make payment only upon
Sparts International SRL presenting documents which
strictly complied with the conditions of the letter of
credit as embodied in the letter of credit of 20th

December 2012.

The Court below misdirected itself in law and fact when
it held that Article 34 of the UCP 600 absolved the
Respondent of liability under the letter of credit despite
the Respondent having made payment on the non-
compliant documents presented by Sparts International
SRL under the letter of credit.

The Court below misdirected itself in law and in fact
when it held that the Respondent could not be held
liable for the failure of Sparts International SRL to ship

or deliver the entire consignment at once.

The Court below erred in fact and law when it stated that
Development Bank of Zambia, which was neither a
confirming bank nor party to the Letter of Credit of 20tk

December 2012 had confirmed the documents presented
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by Sparts International SRL as being compliant in spite
of the evidence showing that DBZ did not confirm the

letter of credit.

(vii) The court below erred in law and in fact when it failed to
apply the doctrine of strict compliance, in determining
whether the Respondent was justified in making
payment under the letter of credit of 20th December

2012 to Sparts International SRL.

3.0. THE APPLICANT’S CASE

3.1.

3.2.

Mr. Butler Sitali, learned counsel for the applicant,
argued that these intended grounds of appeal all disclose
points of law of public importance. He relied on the
criteria set out in the Bidvest) case to argue that the
intended appeal raised points of law of public importance
using the yardstick of ‘public importance’ as explained in

that case.

The learned counsel adverted to the case of R.D. Harbottle
(Mercantile) Limited v. National Westminster Bank(?) in which
letters of credit were described as the ‘lifeblood’ of
international commerce. He argued, that it was

imperative that all the conditions stipulated in a letter of



3.3.

3.4.
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credit are fulfilled to the letter, as this facilitates certainty
in the realm of international commerce. He observed
that in this instance, the requirement to ensure strict
compliance had not been followed, hence the applicant’s
application to be granted leave to appeal in order that the
point regarding compliance and its impact on
international commerce, may be clarified by the Supreme

Court.

Turning to the grounds of the proposed appeal, Mr. Sitali
argued, in relation to proposed grounds 1, 2 and 3, that
they raise a point of law of public importance, that is,
whether an issuing bank can ignore terms and conditions
set out in a letter of credit and issue payment based on

non-complaint documents.

He contended that the insurance certificate was not
compliant as it did not reflect an insurance cover

amounting to 110% of the total value of the goods.




























































