

































































9.15

9.16

9.17

Certificate of Title in respect of land which, to her full
knowledge, was subject of court proceedings. This conduct,
in our view, does not demonstrate good faith on the part of

the appellant.

We therefore cannot fault the learned Judge for the
findings she made after a careful review of the evidence. We
are guided by the Supreme Court in the case of The
Attorney-General v Kakomal! where it held that:

“A court is entitled to make findings of fact where the
parties advance directly conflicting stories and the court
must make those findings on the evidence before it having
seen and heard witnesses giving that evidence.”

We find no basis to upset the findings of the lower court as
guided in a plethora of celebrated cases including The
Attorney-General v Marcus Kampumba Achiumel?,
Nkhata and 4 others v The Attorney-Generalls.
Grounds one, two, and three fail and are dismissed

accordingly.

As the fourth and fifth grounds of appeal are related, we
shall address them together. It is trite law that other than
for fraud, a Certificate of Title may also be cancelled for
impropriety in its acquisition, to the extent that the
Supreme Court in the case of Silas Ngowani and Others
v Flamingo Farm Limited!* SCZ Selected Judgement

No. 5 Of 2019 stated that:
"We agree therefore with counsel for the appellants that
fraucf as specified in section 33 of the Lands and Deeds
Registry Act does not provide the only pathway by which a
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certificate of title may be cancelled. Other transgressions
of the law such as circumvention of the procedure
prescribed in the law which would render null and void the

allocation of land, would be just as fatal."

9.18 It follows that even if fraud is not proven, proof of failure to
follow the prescribed legal procedure would suffice to

“warrant cancellation of a Certificate of Title. In Nkongolo

Farm Limited v Zambia National Commercial Bank Limited,
Kent Choice Limited (in receivership) and Charles Haruperi
supra, the Supreme Court held that:
"Where a party relies on any misrepresentation, fraud,
breach of trust, wilful default or undue Influence by
another party, he must supply the necessary particulars of
the allegation in the pleadings. Fraud must be precisely
alleged and strictly proved. There is no presumption of

Jfraud. In the instant case, fraud was not alleged. »

9.19 In the present case, the learned trial Judge found at page 28

of the record as follows:

“No evidence was led on the circumstances under‘ which
the cancellation was done and the letter by the Chief
Lands Officer was not produced. In the absence of this
evidence, it is difficult to state that the Certificate of Title
was cancelled by the Chief Lands Officer and not the
Registrar.”

9.20 The learned Judge took the view that evidence had to be led
to prove that the Chief Lands Officer cancelled the
Certificate of Title. The appellant’s contention is that since
the 1st respondent failed to show proof of how she acquired

the property by, for instance, failing to show transfer
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