











i) An order that he is entitled to the said property;

i) Further or in the alternative, a declaration that he is an
innocent purchaser for value without notice of any defects;
and .

ii1) Costs.

3.0 Decision of the High Court
3.1 The trial Judge summed up the undisputed facts as follows:

i) The deceased and 1s* respondent were both employees of
the 2nd respondent;

ii) On 15" February, Plot No. 1 Gashi Avenue, Mufulira, was
offered to the deceased;

iii) The deceased did not make any financial payment to the
2nd respondent in respect of Plot No. 1 Gashi Avenue,
Mufulira,

iv) The appellant did purchase Plot No. 1 Gashi Avenue,
Mufulira from the estate of the deceased and has since
built a dwelling house thereon;

v) There is an assignment with respect to Subdivision “V” of
Farm No. 938 Mufulira from the 2nd respondent to the
appellant; and

vi) The Ist respondent is holder of Certificate of Title for
Subdivision “V” of Farm No. 938 Mufulira.

3.2 The trial Judge found that Plot No. 71 Gashi Avenue and

Subdivision “V” of Farm 938 referred to the same property. In



determining the issue of whether the property was rightly sold
to the 1st respondent, having first been offered to the deceased
by the 2rd respondent, the learned Judge noted that the letter
of offer addressed to the deceased did not make reference to
payment of consideration, nor was there an indication that the

deceased accepted the offer.

3.3 The Judge relied on the Supreme Court case of Rating

3.4

Valuation Consortium and D.W. Zyambo & Associates
(Suing as a Firm) v The Lusaka City Council and Zambia
National Tender Board! to the effect that the court can
discern a clear intention of parties to create a legally binding
agreement between themselves, which can be discerned by
looking at the correspondence and the conduct of the parties
as a whole. She found, therefore, that there was no binding
agreement between the deceased and the 2nd respondent and
the 2nd respondent was at liberty to offer and subsequently sell
it to the 1st respondent. Further, that the assignment confirms
that KSO0,000 was paid by the 1st respondent to the 2rd

respondent.

As regards the claim for trespass, the learned Judge was of the
view that although the 1st respondent had the right to the
subject land, he was not in possession thereof at the time the
appellant occupied it, as the latter believed that he had the
right to the land based on his contract with the estate of the



3.5

3.6

deceased and other documents availed to him. On this basis,
she dismissed the claim for trespass as the true positions of

the parties were only determined by virtue of the judgment.

On the appellant’s counterclaim that the 1st respondent
obtained the Certificate of Title by fraudulent means, the lower
court noted that contrary to the guidance of the Supreme
Court in the case of Sablehand Zambia Limited v Zambia
Revenue Authority? to the effect that fraud must be distinctly
alleged and clearly proven, the appellant’s pleadings showed
that the allegation of fraud was casually pleaded with no
particulars. On this basis, she dismissed the appellant’s

allegation of fraud.

The lower court dismissed the appellant’s claim that he was an
innocent purchaser for value without notice of the 1st
appellant’s existing interest, as he did not properly exercise
due diligence in his inquiries. That for instance, had he
conducted a search at the Ministry of Lands, the same would
have revealed that the property was held on title by the 1st
respondent. As such, the Judge found that the estate had no
title to pass to the appellant as the deceased was not the
owner of the property. Further, the administrator of the estate
of the deceased did not obtain an order of court to sell and it
has been held that a sale of a deceased person’s property
without such an order is null and void. She thus found that
the defence of bona fide purchaser failed.
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3.7

4.0
4.1

In toto, the learned Judge found no basis to order cancellation
of the 1st respondent’s Certificate of Title. She therefore
declared the 1st respondent as the legal owner 6f the property
known as Subdivision “V” of Farm 938 Mufulira, also referred
to as 71 Gashi Avenue, Mufulira and that there was no other
registered interest in the property. She dismissed the

counterclaim.

The Appeal

Dissatisfied with the Judgment of the High Court, the

appellant launched this appeal, raising five grounds as follows:

1. The learned trial Court erred in law and fact when it
held that there was nothing on record indicating
that the late Mwendabai accepted the offer that was
made to him when the evidence on record showed
that the late Mwendabai was allocated Plot No. 71
Gashi Avenue, Mufulira, the 2¢ Respondent;

2. The learned trial Court erred in law and fact when i't
held that there was no binding contract between the
late Mr. Mwendabai and the 24 defendant in respect
of Plot No. 71 Gashi Avenue, Mufulira;

3. The learned trial Court erred in law and fact when it
held that the plaintiff paid the sum of K300,000 for










































8.15 We uphold the holding of the court below; |
“that the 1st respondent ie. is the legal owner of the
subdivision ¥’ of Farm No. 938 Mufulira and that he is entitled

to possession of the said property”.

9.0 Conclusion
9.1 For reasons set out above, this appeal fails in its entiréty. We
award costs to the 1st respondent, to be taxed in default of

agreement.

F.M. Chishimba
COURT OF APPEAL JUDGE

WAL L

D.LY. éichingé/ SC P.C.M. Ngulube
COURT OF APPEAL JUDGE COURT OF APPEAL JUDGE

22



