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In response to ground one, the respondents argued that the
Court below was on firm ground when it held that the
respondents’ contract of employment was legally renewed on
30t September, 2019 following the expiration of the previous
contract. This was on account of the fact that the appellant
allowed the respondents to continue working after the
expiration of the initial contract. As authority for this
assertion, we were referred to the holding of the Supreme
Court as stated in the case of Choonga Moses vs ZESCO
Recreation Club, Itezhi-tezhil.

The respondents further averred that the Employment Code
Act was applicable to the parties on the premise that the Act
became operational on 9th May, 2019 while the respondents’
contracts were renewed on 30th September, 2019. Based on
the foregoing, they argued that there was no condition
precedent to the continuance of the contracts of employment
for the respondents. That in any case, no valid reason for the
termination of the respondents’ contracts was proffered by

the appellant.

In relation to ground two, the respondents submitted that
this Court should not lightly interfere with an award of
damages made by the trial Court merely because it would
have awarded a different sum had it tried the case. It was
contended that to warrant interference, the appellant must
show that the award was hopelessly wrong in principle. To
reinforce the submission, our attention was drawn to the

cases of Kawimbe vs Attorney General®, Rose vs Willeys,
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Attorney General vs Ffed Chileshe Ngoma? and Alro

Engineering Limited vs Himuyandis.

Pertaining to ground three, the respondent submitted that
the appellant has not demonstrated any wrongdoing on the
part of the lower court in relation to the damages awarded to
warrant interference by this Court. Relying on the Supreme
Court case of Dennis Chansa vs Barclays Bank of Zambia
Pl¢®, counsel implored us to take into account the fact that
global economies keep on deteriorating with the passage of
time and that damages should be adjusted upwards. On the
basis of the above submission, counsel urged us to dismiss

the appeal with costs.

7.0 Hearing of the Appeal

7.1

7.2

At the hearing of the appeal, Mr. Bota substantially placed
reliance on the heads of argumerit and also made brief oral

submissions.

He submitted that the present case ought to be distinguished
from the case of Choongo vs ZESCO Recreation Club, Itezhi
Tezhi! relied on by the lower court, on the basis that the case
in casu involved a contract whose perpetuation was anchored
on a contingency or happening of an event without which
there could be no job or work for the respondents. Counsel
buttressed his arguments by citing our decision of Hildah
Ngoma vs World Vision Zambial®. He beseeched us to set

aside the judgment of the court below.
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There was no attendance on the part of the respondents

following their filing a notice of non-appearance.

Decision of the Court

We have carefully considered the record and the arguments
from the parties to this appeal. We shall deal with each

ground as set out in the memorandum of appeal.

Implication of condition precedent - Ground one

Regarding the first ground of appeal, the contention by the
appellant is that embedded in the contracts of employment
was a condition precedent specifically set out in clause 2.5.
That this contract expressly indicated that fhe respondents’
employment was contingent on the existence of the contracts
between the appellant and Kansanshi Mining Plc. It has been
argued that therefore, it could not be asserted that their
contracts were automatically renewed after the expiration of
the contract as they awaited approval of the tender by

Kansanshi Mining Limited.

We have critically examined the provisions of the contract of
employment and in particular clause 2.5 (see page 120 of

ROA) which states as follows:

“2.5 Already on signing this agreement the EMPLOYEE
takes note of the fact that this contract runs out and
expires on the last day on which the EMPLOYER’S
contract with its CLIENT expires and the parties
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agree that no silent/legitimate expectation in

respect of reemployment can/ shall be applicable.”

9.3 It is plain from the aforecited provision that a condition
precedent was provided for in the contract of employment. In
terms of the law regarding the net effect of a condition
precedent, the case of Sylvester Musonda Shipalo vs
Shadrick Maipambe? relied on by counsel for the appellant
is instructive. The Supreme Court cited with approval a
quotation from the learned authors of Halsbury's Laws of
England, 4t edition, paragraph 962, on the nature of

conditions precedent. It was stated as follows:

“A contractual promise by one party (A) may be either
unconditional or conditional. A conditional promise is one
where the liability to perform depends upon something or
event; that is to say, it is one of the terms of the contract
that the liability of the party shall only arise, or shall
cease, on the happening of some future event, which may
or may not happen, or one of the parties doing or
abstaining from doing some act... The major categories of
conditional promises are: |

(1) Conditions precedent to the formation of the contract,
and

(2) Conditions suspensive of performance... A condition
precedent to the formation of a contract... should be
distinguished from a condition precedent to the
performance of the contract. In the former case, no

contract comes into existence until the contingency
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occurs; [while] in the latter case there is a contract but
the obligations of one or both of the parties are
suspended.

Where the liability to perform only arises on the
happening of the contingency or the performance of the
condition, the condition is called a condition

- precedent...”

The same learned authors have stated that:

“More commonly, performance of a promise is subject to
a condition precedent in which case neither party may
waive the condition unless it is exclusively for his benefit.
Such conditions precedent to performance may be subject
to:

(a) a purely contingent condition; or

(b) a promissory condition.

Where the performance of this promise is subject to a
contingent condition precedent, it is not liable to perform

his promise unless that condition occurs.”

9.4 We adopt the aforecited reasoning. Another insightful
definition of a condition precedent is articulated in Black’s
Law Dictionary 9 Edition at page 334 where it states as

follows:

“An act or event, other than a lapse of time, that must
exist or occur before a duty to perform something

promised arises. If the condition does not occur and is not
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excused, the promised performance need not be

rendered.”

9.5 Our wunderstanding of a condition precedent in an

9.6

9.7

employment contract is that it refers to a requirement that
must be met before certain obligations or rights within the
contract become effective. If the condition is not met the

specified obligations or rights may not come into play.

In the context of the employment contract between the
appellant and the respondent it involved in terms of clause
2.5, the contract between the appellant and its client
Kansanshi Mining Plc. This means that the condition that
needed to be satisfied was that the respondents’ employment
was contingent on the appellant having a contract with their

client.

Taking into account the facts of this case, it is clear that when
the respondents’ contracts came to an end by effluxion of
time, the appellant was in the process of awaiting for the
success of the tender with its client, Kansanshi Mining Plec.
This fact is not in dispute. Whilst in the process of waiting
they paid the respondents for the month of October, 2019. As
fate would have it, the appellant was unsuccessful (see page
158 ROA). This therefore impacted the employment
relationship between the parties as the condition precedent

was not satisfied.
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9.8 Having reflected on the above state of affairs, we' take the view
that this matter is distinguishable from that of Choonga vs
ZESCO Recreation Club, Itezhi-tezhi' which held that:

“Since the respondent allowed the appellant to continue
his duties for one month after the contract expired due to
effluxion of time on 31st July, 2020, it can be implied and
properly so, that the contract of employment was
extended for the same period and on the same conditions
as those contained in the expired fixed-term contracts of

employment.”

9.9 The condition precedent is what distinguishes the Choonga
case and this case and therefore makes it inapplicable. The
liability to perform on the part of the appellant was dependant
upon being awarded a contract by Kansanshi Mining Plc.
Since it was contingent on this event, the liability could only
arise upon the happening of the aforestated condition. It
therefore follows that the appellant was not liable to perform

its promise unless that condition occurred.

9.10 In light of the foregoing, we find merit in the first ground of
appeal and uphold it.

10.0 Damages for unlawful and unfair termination - Ground
- two :
10.1 Having reflected on the arguments before us, it is clear to us
that the success of the second ground is dependant on the

success of the first ground. We say so because the damages
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that were awarded to the respondents were as a result of the
finding by the Honourable learned trial Judge that the
termination of the employment was unlawful and unfair. It
stands to reason that having found for the appellant in the
first ground that in actual fact the termination of the
employment contract was not unfair and unlawful regard
being had to the condition precedent. Grolunci two

consequently succeeds.

11.0 Applicability of Employment Code Act No. 3 of 2019 —
Ground Three

11.1 The grievance in the third ground of appeal emanates from
the finding by the trial court that the appellant was in
contravention of the Employment Code Act!. In the

judgment, it was held that:

“In the present case, there was no valid reason that was
given for the termination of the complainants’
employment which was automatically renewed by the
respondent’s conduct on 30% September, 2019. The
respondent’s non-compliance to the statutory provisions
resulted in the termination of the complainants’
employment being unlawful and unfair for which the

complainants are entitled to damages.”

11.2 The question we are being called upon to answer is whether
or not the appellant could be said to have infringed this Code
in light of the provisions of section 5(3) of the Fourth
Schedule to the aforecited Act which provides that:
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condemned for non-compliance with the Act. This ground of

appeal therefore succeeds.

12.0 Conclusion

12.1 All in all, we have found all three grounds of appeal to be
meritorious and accordingly uphold them. For the avoidance

of doubt, we hereby set aside the judgment of the lower court.

12.2 The matter having originated from the Industrial Relations

Division of the High Court, we order that each party bears

their own costs.
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