


























4.0

4.1

5.0

5.1

used by the regional office. That this system was changed to the
oracle system and it was observed that the regional office was
using a formula of 160 instead of 365 which was used by the head
office. This means that the respondent employees at the regional
office got a higher overtime pay than the employees at head office.
That during the transition to the Oracle system, it was agreed that
the formula should be corrected to 365 days but the respondent

waived recovery of the overpayments made to employees.

DECISION OF THE LOWER COUﬁT

After considering the evidence on record, the learned Registrar
found that the complainant ought to be treated as a person who
Wés moved into the position of BOZ4 by reason of thé
restructuring of 2005 and not as a person who was promoted. The
learned Registrar ordered that since the Complainant’s
computation was K362,168.59 while what was computed and
paid by the respondent was K202,273.37, the complainant should

be paid the difference with interest.

THE APPEAL

The respondent in the Court below was disenchanted with the
decision of the learned Registrar and appealed to this court. We
shall hereinafter refer to the respondent as the appellant. The

appellant advanced four grounds of appeal couched as follows-
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The Court below erred both in law and fact when it
decided that the respondent is entitled to the difference
between ZMW362,168.59 and ZMW202,273.37 based
on the restructuring without due regard to the
Collective Agreement and provisions relating to
promotions;

The Court below erred both in law and fact when it did
not take into account the acting allowance already
paid to the complainant by the respondent as ordered
by the trial Court; and

The Court below erred in law and fact when it did not
accépt the computations of the respondent without due
regard to the rationale and basis of the said

computations.

APPELLANT’S CONTENTIONS

6.1 The appellant relied on its heads of argument filed on 21st

6.2

September, 2021. The Court’s attention was dawn to a portion of

the judgment on assessment which stated that-

“The complainant is accordingly entitled to the
difference in salary and allowances between the BOZ&_’
grade which he was unlawfully made to be drawing and
the BOZ4 grade to which he became entitled with effect
from 1st January, 2005.”

In arguing ground one, Counsel for the appellant submitted that
there is no dispute that the respondent was performing duties of
a Maintenance and Transport Officer, a position in BOZ4 salary

scale while the respondent was paying him BOZ3 salary and
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receiving an acting allowance. It was submitted that the learned
Registrar fell into grave error when he drew the conclusion that
the respondent must be treated as a person who moved into the
new position by restructuring without due regard to the applicable
Collective Agreement. It was argued that the trial Court simply
ordered that the respondent ought to have been treated as though
he was in the substantive position in grade BOZ4. The Court did
not order that the respondent be treated as though he went into
that position by restructuring. According to the respondent, this
means that the respondent moved upward by way of promotion
into the BOZ4 salary grade and if it was indeed a restructuring,
there would have been no need to take into account the acting
allowances already paid as per the order of the trial court.

Our attention was drawn to clause 5.1 of the appellant’s Collective
Agreement on page 127 of the record of appeal which provides as
follows:

“It is hereby agreed between the Bank and the Union
that on promotion an eligible employee shall be
awarded a minimum of two notches in the salary scale
of the new post.”
It was contended that the learned Registrar was bound by the
above provision of the Collective Agreement signed between the

parties and should have given reasons for concluding otherwise.

It was contended further that the learned Registrar did not analyze
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the evidence or articulate his reasoning to the standard required
in judgments. To buttress this argument, we were referred to the
cases of Minister of Home Affairs vs Lee Habasonda! and Isaac
Mwanza & Jeff Geoffrey Banda vs The People.?

Ground two attacks the lower court’s failure to take into account
the acting allowances already paid to the respondent. That he was
bound by the direction of the lower Court to take into account the
already paid allowances in finding what was due to the
respondent.

In support of ground three, it was contended that the learned
Registrar erred when he accepted the respondent’s computations
without a basis for doing so. That there was no basis upon which
the Court accepted the respondent’s calculations. Counsel
submitted that the lower Court ought to have proceeded as though
the respondent was promoted into the new position. We were
referred to the case of Stripes Zambia Limited vs Ireen Siame
& Others3 where we guided that an assessment is an evaluation
and as such a judgment ought to show a review of the evidence.
Our attention was drawn to page 163 of the record of appeal where
the complainant stated that-

“In arriving at my calculations, I took the acting
allowance on the salary at BOZ3 added them up as
indicative of the salary that I should have enjoyed at
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the Bank of Zambia in accordance with the Collective
Agreement.”

It was argued that the respondent’s calculations were contrary to
the Collective Agreement which provides for promotion at two
notches in the salary scale of the new position. Further that the
Minimum Wages and Conditions of Employment Statutory
Instrument was not applicable to the respondent in calculating
his overtime pay.

In arguing that the evidence adduced by the respondent at the
hearing on assessment was unsatisfactbry, we were referred to the
case of Phillip Mhango v Dorothy Ngulube & Others*where the
Supreme Court of Zambia held that-

“. the evidence presented to the Court was
unsatisfactory, and, in our opinion the learned trial
judge would have been entitled to either refuse to make
any award or to award a much smaller sum if not a
token amount, in order to remind litigants that it is
part of the judge’s duty to establish for them what their
loss is.”
Counsel argued that in view of the inconsistencies and
inadequacies in the evidence, the lower Court was bound to
provide the rationale for accepting the respondent’s caiculations
and concluding that he moved into his new position by the

appellant’s restructuring. We were referred to the case of Zambia

Telecommunications Company Limited v Sakala’ to buttress
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7.2

the argument that the assessment was incomplete and should be -
sent before a different Registrar for assessment.
It was argued further that there was no basis for the collapsing of

the acting allowance into BOZ3 salary to pfovide for the new BOZ4

salary.

RESPONDENT’S CONTENTIONS

The respondent filed its heads of argument on 6tk January, 2022,
Counsel for the respondent argued all the ground of appeai
collectively. He submitted that the question as to whether the
respondent should be treated as having moved into the new
position by restructuring was resolved by the trial Judge and the
learned Registrar merely followed the direction. That therefore, the
Registrar did not need to give reasons.

It was submitted that at the assessment hearing, the appellant’s
witness (RW1) admitted that the respondent’s new position moved
to BOZ4 after the restructuring. It was submitted that the trial
Court’s directive that the respondent’s acting allowances should
be taken into account was so as not to place the respondent in a
position of unjust enrichment and not that he was promoted. The .
difference in the respective calculations by the parties was not
because of disregarding the Collective Agreement but because of

the manner in which the overtime pay was calculated.
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Our attention was further drawn to the part of RW1’s evidence at
the -assessment hearing where he stated that it was discovered
that during the change of the payroll system from micro pay to the
oracle system, employees at the regional office were getting higher
overtime pay compared to those at the head office because the
factor of 160 was used instead of 365. The gist of Counsel’s
argument was that the calculation of the respondent’s overtime
pay should have been calculated using 160 as a factor.

It was argued further that the appellant cannot seek to impugn
the respondent’s calculations for failure to follow the provisions of
the Collective Agreement when this issue was not raised in the
Court below. That since the salary scale BOZ3 had been
abolished, the respondent’s salary could only be calculated by
adding the acting allowance to the unlawful salary the respondent
was paid.

Lastly, it was submitted that should the court be of the view that
the judgment on assessment ought to be set aside for failing to.
show an evaluation of the evidence and the reasoning, and should
this court order that trial should be before a different registrar,
matter should be determined based on the evidence on record

given at the assessment.
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8.0 THE COURT’S CONSIDERATION AND DECISION

8.1

8.2

We have carefully cons1dered the record of appeal the grounds of
appeal, the arguments by the parties and the Judgrnent appealed
against. This appeal raises the following three issues:

i Whether in calcu!ating the respondent s remuneratton,
he should be considered as having moved into the new
position by restructuring or promotion;

ii. Whether the learned Registrar erred .by not taking into
account the acting allowances already paid to the
respondent,' and o | o

iti. Whether or not the learned Registrar accepted the
respondent’s computation of his dues without due

regard the rationale and/or basis of his calculations.

Regarding the. first issue as to how the respondent ought to have
been t'reatedj the appellant has also raised the question whether

the 'manner in which the respondent’s overtime pay was

- calculated was proper. The starting point in addressing this

ground of appeal is the judgment of the learned trial judge which
stated as follows at pages J16 to J17 - -

“The result.of the foregoing position is that the
complainant is entitled to be paid all salaries and_
allowances and to beneﬁt from any increments during
the period at BOZ4 salary grade as if he had been in
that -substantive position. firstly in the positton of
Maintenance and Transport Ofﬁcer and lately as Office .

Services Ofﬁcer These salaries and allowances are
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