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had absented himself from work without official leave for a
period of 10 days or more. Therefore, the cases of Zambia
National Provident Fund v Yekweniya Mbiniwa Chirwa
(supra); Glynn v Keele University & Another; National
Breweries v Philip Mwenya & Ward v Bradford
Corporation Limited cited by the learned counsel should
be distinguished from the facts of the current case, as this
case shows a blatant disregard for the respondent’s

conditions of service and the rules of natural justice.”

4.4, It was submitted that the court below misapplied the Zambia

4.5.

National Provident Fund Case (supra) as the facts presented
were much more similar to those in Attorney General v John
Tembo (supra). That the Respondent’s failure, or neglect to
charge, and afford the Appellant a hearing prior to his
dismissal, was a blatant disregard of the rules of natural
justice and justifies a drift from the normal measure of
damages. |

The Appellant has urged this Court to consider awarding the
Appellant damages beyond the normal measure, which is the
notice period. The case of Dennis Chansa v Barclays Bank,

Zambia Plec ®, was cited in which the Supreme Court stated



4.6.

4.7.

4.8.
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that the rationale for departing from the normal measure of
damages is that as the global economy deteriorates the
chances of finding employment even by graduates are dimmer.
There should therefore be an upwarci increase in damages as
it is bound to take longer to find a job in the current domestic
and global economic environment.

He further cited the case of Swarp, Spinning mills Ple v
Chileshe and Others ) in which it was held that the normal
measure is departed from where the termination may have
been inflicted in a traumatic fashion which causes and due
distress or mental suffering.

The Appellant argued that the manner in which the
Accountable Manager, Mr. Nixon Chimuka communicated the
notice of the email containing the summary dismissal, and the
action of having him removed from the Whatsapp group was
in line with the cited case. He testified that none of his job
applications since his dismissal, have been successful.

On grounds 3 and 4, the Appellant’s position was that the
Respondent in the court below, failed to adduce any evidence
to support the unfounded assertion that the Appellant’s last

license prior to his dismissal on 9th December 2019 was



4.9.
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procured fraudulently. It was argued that the court below
completely ignored the principles in the case of Zambia
Consolidated Copper Mines v Matale "9 in which the
Supreme Court stated that in the process of doing substantial
justice, there is nothing that sfops the court from delving
behind the real reasons given for the termination in order to
redress the injustice diséovered.

In ground 5, the Appellant argued that the court below left
undecided the issue of negligence. He stated that the case of
Donoghue v Stevenson 11 has long established that to prove
negligence one must prove that the alleged negligent act or

omission caused injury to the Claimant.

4.10. It was the Appellant’s position that the Respondent in the

lower court, failed or neglected to show that it suffered any
injury as a result of the Appellant’s supposed neglect to
renew his license on time. That in any case, the Appellant
was not scheduled to fly during the period that he was
dismissed, therefore, no negligence could have occurred

against the Respondent.
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5. Respondents Arguments

5.1.The Respondent filed its heads of argument at the hearing.
There was no objection from the Appellant.

5.2.The main gist of the Respondents argument under grounds 1
and 2 was that it was a fact that the Appellant Was not in
possession of a valid license between the 6% to 9% December,
2019 and the licence was purpoftedly issued on the 10t%. The
Appellant submitted that appellate courts should not easily
interfere with findings of fact made by lower Courts. The
Respondent cited the case of Wilson Masauso Zulu v

Avondale Housing Project (supra).

6. THE HEARING

6.1. Appellants Submissions

6.2. At the heéring Mr. Hangandu on behalf of the Appellants
relied on the Appellants heads of argument and challenged
the learned trial judge’s finding at page 19 of the ROA that the
Appellant héd admitted that he was not in possession of a
valid licence when he was dismissed from employment.
Counsel submitted that nowhere in the record does it show
that the Appellant admitted to not being in possession of a

valid licence.



6.3.

6.4,

6.5.

6.6.
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We were directed to the licence at page 44 of the ROA which
shows that the Appellant was examined on the 7t December,
2019 and the licence certified (stamped and signed) 3 days
later on the 10th, According to Mr. Haangandu, the stamp had
retrospective effect, therefore the licence was issued on the
7%, meaning that the Appellant was in possession of a valid
licence when he was summarily dismiésed.

He reiterated the point that the Appellant was neither charged
nor given an opportunity to be heard contrary the provisions

of the employment code.

Respondents Submissions

Mr. Lisimba on behalf of the Respondent conceded that there
was nowhere on the record where the Appellant directly
admitted to not having a licence. He however submitted that
the trial judge was on firm ground when he considered the
licence at page 44 of the ROA and made a finding that when
he was dismissed, the Appellant was not in possession of a
valid licence, as the licence clearly shows that it was only
issued on the 10% December, 2017. The cases of Wilson

Masauso Zulu (supra) and others were cited on this point.













































