




















4.4

5.0

5.1

Consequently, the learned Judge dismissed all the

preliminary issues.
THE APPEAL

Disappointed by the ruling, the Appellant has appealed to

this Court on four grounds as follows:

1. The learned Judge in the Court below erred and
misdirected himself in law and fact by his Ruling when
he dismissed the Appellant’s Preliminary issues raised
before him and filed on 30t September, 2020 on the
basis that the said issues had become academic
without determining them on their merits.

2. The learned Judge in the Court below erred and
misdirected himself in law and fact by his Ruling when
he made findings of fact by referring to his earlier ruling
dated 20th November, 2020 when the said ruling had no
such facts and or findings and that the entire record
before Court had no such facts relating to the

amendment of the Writ and Statement of Claim.
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6.0

6.1

0.2

3. That part of the Court proceedings leading up to the

sald Ruling appealed against were flawed and or

irregular

4. The learned Judge erred in law and fact when he failed

to order the respective Respondents to which the
Preliminary issues related to pay costs at the time to

the now Appellant

APPELLANT'S ARGUMENTS ON ‘APPEAL

In support of grounds one and two, Counsel for the

Appellant submitted that the matter in the Court below

was riddled with the following irregularities:

C.

d.

The Court making decisions without being moved
The Court making amendments to documents without
being moved

Failure to give reasons in the Rulings

Reference to non-existent facts in the record

Counsel argued that the learned Judge failed to adjudicate

upon the issues presented to him by the parties and

declared them academic, which was strange because the
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8.8

8.9

8.10

8.11

According to the learned Judge, the Respondents
subsequently effected these amendments and further
removed the Appellant as 5th Plaintiff and made it the 3

Defendant.

We have perused the record of appeal and contrary to the
learned Judge’s findings, the only application for
amendment made by the Respondents is dated 25t

September, 2020, appearing at page 89 of the record.

We agree with Counsel for the 3™ Interested Pérty that this
application related to pertinent facts and claims that the
Respondents sought to include in the statement of claim
and writ of summons. The draft process exhibited as ‘RM2’
and RM3’ at pages 95 and 97 of the record of appeal
confirm that the capacity of the Appellant was not an issue

in the application.

Further, we note, at page 137 of the record, that the process
that amended the status of the Appellant was only filed on

21st May , 2021 long after the ruling dated 30t April, 2021.
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8.14

8.15

8.16

We therefore find that the amended writ of summons and
statement of claim did not exist on the record at the time

the 1eafned Judge delivered his ruling of 30t April, 2021.

Considering the foregoing, we further find that the learned
Judge’s reliance on these facts, in his ruling, was a

misdirection. We accordingly set it aside.

Given that we have all the process and arguments filed in
the Court below, we will proceed to determine the issues in

limine.

As earlier set out, the issues raised were that the Appellant
should not have been a Plaintiff in the court below because
there was no resolution made by the shareholders to sue

and to instruct Counsel.

In the case of Finance Bank Zambia Limited and 4 Others
v Zambezi Portland Cement Limited®, the Supreme Court
guided, folléwing the enactment of the Companies Act, that
it is no longer valid to argue that a writ had been issued

without a resolution of the company and that third parties
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8.17
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8.19

are not expected to be aware of the indoor management of

a company.

In the Court of Appeal case of Baxy Pharmaceuticals
Manufacturing Company Limited and Anor v Sanmukh
Ramanlal Patel and Another?, we affirmed this position of

law with regard to the provisions of the Companies Act No

2 of 20172,

Further, we noted that where a third party had actual
knowledge of the irregularity or deficiency in authority, or if
the circumstances surrounding the contract or transaction
are suspicious, which ought to have put the third party on
notice to inquire into the actual authority, the provisions

cannot be relied on.

In the present circumstances, the statement of claim
prepared by Isaac and Partners appearing at pages 32 to 35
of the record shows that the Respondents are seeking a

deed of transfer of shares in the Appellant.
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8.24

In our view, this indicates that Isaac and Partners who were
privy to these facts had knowledge that the Respondents,
who had instructed them, were not the registered
shareholders of the Appellant at the time of commencing
the action. This ought to have put them on notice as to
whether they were receiving instructions from parties that

had authority to issue them.

In the premises, we find that the Advocates who acted for
the Appellant in the Court below did not have authority to

commence an action on its behalf.
Grounds one and two accordingly succeed.

Now, we must state, even though the parties continue to
address this as an issue of amendment, we opine that it

relates to joinder and misjoinder.

This is because the effect of the purported amendment
made by the Respondents was to strike out the Appellant

and join it to the action as a Defendant.
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8.26

8.27

8.28

As rightly observed by the learned Judge in the impugned
ruling, all parties that may be affected by a cause of action
should be joined to proceedings. This is to ensure every
aspect of the suit and every matter in controversy is

determined in finality. The Mike Hamusonda caseS refers.

We therefore opine that the Appellant should be part of the

proceedings in the Court below.

In relation to any other amendments, it was guided by the
Supreme Court in the case of Standard Chartered Bank
Zambia Plc v Wisdom Chanda and Another®, that a party
concerned must take out an appropriate application
seeking to cure a defect as the Court has no mandate to
choose to ignore the defect and of its own motion to proceed

as if the defect never existed.

Moving on to ground three, the notice of appeal and
memorandum of appeal appearing at pages 4 and 6 of the
record shows that this appeal is against the ruling dated

30t April, 2021.
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