



































6.7

6.8

6.9

Grounds five and nine attack the lower Court’s finding that the
respondent’s personal documents were in the hands of third
parties because the respondent had obtained a loan from
PSMFC. Tt was argued that this finding was not supported by
evidence. It was submitted that the lower Court failed to
properly evaluate the respondent.’s evidence that she had
misplaced her purse on 23rd December 2015 but failed to

produce a police report. That further some of the documents

‘found with a third party includes pay slips for the months of

May, June and July 2018. That despite the payslips being e-
payslips they could only have been printed by the respondent
as stated by DW2.

It was submitted in support of gréund six that there was no
basis to conclude that the liability for fraud rests on the
appellant because it continued to perpetuate the fraud. It was
submitted that this was contrary to the evidence on record
because the defendant was notified of the fraud after it had
already taken place. Counsel urged us to reverse this finding of
the lower Court.

In arguing ground seven it was submitted that the lower Court
erred when it held that the respondent had established fraud

on the analysis of the loan application form alone because there
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6.10

6.11

were various documents before the court such as pay-slips,
bank statements and loan pre-approval forms signed by the
Human Resource Officer from the Ministry of Community
Development, the respondent’s employee.

We were referred to the case of Indo Zambia Bank Limited vs
Lusaka Chemist* where the Court held that-

“What is required of banks is not expert knowledge
on detection of forgery, but a degree of knowledge
ordinarily required for theAdischarge of their duties.
That the need for a microscopic examination would
only arise if there are circumstances which ought to
put the bank on inquiry with regard to the
authenticity of the cheques; though it would be
negligent for any bank to honour a cheque if the
circumstances are such that they ought to be put on

inquiry.”
It was accordingly submitted that the evidence of DW1 to DW3
confirmed that the appellant took reasonable steps to verify the
authenticity of the documents presented for the Iloan
application. That therefore the lower Court should have
evaluated all the documents presented before concluding that

fraud was established. That the trial Judge failed to evaluate

the entire evidence in coming to the conclusion as to whom
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6.12

6.13

between the two innocent parties, would bear th‘e- loss
occasioned by the fraud.

The gist of the arguments in ground ten was that the catalyst
for the fraud in issue was the fact that the respondent failed to
keep her documents safe. Counsel relied on the cases of
Grindlays Bank International (Z) Limited vs Nahar
Investments Limited5 and Nkongolo Farms Limited vs
Zambia National Commercial Bank & Others (supraj where
the Supreme Court in employing the principle in Lloyd vs
Grace Smith & Co.5 held that in cases where innocent parties
are deceived the principle is that thé loss occasioned by the fault
of third persons in such circumstances ought to fall upon one
of the two parties who clothed that third person as agent with
authority by which he was enabled to commit fraud. Counsel |
accordingly argued that the respondent should bear the loss
due to her negligence which enabled a third person commit
fraud. We must stop here and hasten to mention that we did
not quite follow Counsel’s argument here because there was no
relationship of principal and agent in this matter.

In support of ground eleven, it was submitted that the lower
Court erred when it ordered that the appellant should refund -

the respondent the money that was deducted from her account
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without considering the sum of K5,020.00 which was paid into
the PSMFC account to refinance the respondent’s loan. Our
attention was drawn to the clearance letter written by PSMFC
which confirms that it received a deposit of K5,020.00 on 10th
August, 2018 in respect of loan repayment for the respondent.
That there was no evidence that the respondent paid back this

money to the appellant.

6.14 We were urged to allow this appeal and condemn the

7.0

7.1

7.2

respondent in costs.

RESPONDENT’S ARGUMENTS

The respondent also relied on the heads of arguments filed into
Court on 22rd September, 2018. In opposing ground one, it was
submitted that the lower Court made the correct finding
because DW3 confirmed that he personally dealt with the
impersonator and not the respondent. He confirmed that the
person he dealt with was not the respondent. DW3 requested
the impersonator to obtain the loan statement from PSMFC
before he processed the loan.

It was submitted in ground two that the respondent alerted the
appellant about the fraud but the appellant did not cooperate
with her to establish her claim. The appellant did not take any

action to suspend the recovery of the loan or to protect the
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7.3

respondent. It was argued that the appellant’s system was
taken advantage of, which Was what led to the fraud énd if the
appellant had a proper system, rthe fraud would not have
occurred. Counsel argued that in any event, the appellant was
the one that was defrauded but wants to extend the fraud to the
respondent.

In relying on the case of Lloyd vs Grace, Smith and Co.
(supra), it was submitted that it was an omission on the 'part of

the appellant’s agents that caused the respondent’s loss.

7.4 In grounds four, five, six, seven, eight, nine and ten, it was

8.0

8.1

8.2

submitted that this whole matter is anchored on fraud which
the respondent was not part of. Counsel for the respondent
argued that all documents presented for the loan application
and the signatures thereon were forged and the NRC had false
details. That the photograph the appellant had was not for the

respondent. We were urged to dismiss the appeal with costs.

THE COURT’S CONSIDERATION AND DECISION

We have carefully considered the record of appeal and the
submissions by both parties.

We note that the grounds of appeal are so intertwined that the
appellant has made repetitions in its submissions.

Nevertheless, the issues as we see them relate to the following-
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8.3

8.4

8.5

1. Whether the appellant failed in its duty to exercise
reasonable care towards the respondent, thereby
rendering itself liable to pay for the respondent’s loss.

2. Whether the Court should have taken into consideration
the sum of K5,020.00 paid to PSMFC to repay the
respondent’s loan.

In considering the first issue, we will address the following
questions: whether the appellant failed to put in place a system
to protect its customers including the respondent; whether the
appellant was put on notice of the fraud; whether fraud could
be established on the basis of the loan application forms; and
whether the lower Court’s finding that the respondent’s
documents were found in the hands of third parties was
erroneous.

It is not in dispute that the appellant deducted money from the
respondent’s bank account on the pretext of recovering a loan
that she allegedly obtained from the appellant. The contention
between the parties in lower Court was whether the respondent
actually obtained the loan. The respondent’s contention was
t.hat she never obtained a loan from the appellant. -

DW1’s evidence was that she was working for the appellant as
an agent at the material time and dealt with a client who had
the respondent’s names. That the client already had approval

forms signed and stamped by the signatory from her work place
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8.6

accompanied with other documents such as payslips and a
certified copy of the NRC. The witness was shown a picture of
the person she dealt with and confirmed that she was the one
who appeared in the picture but stated that the respondent was
not the person in the picture. This witness denied having
assisted the client to write on the pre-approval forms.

DW2 the appellant’s Branch Sales Supervisor confirmed that he
received the documents from DW1 but denied that  the
respondent was the one on the photograph from the appellant’s
server. The above evidence shows that the respondent was not
the one who actually obtained a loan from the appellant. This
view is further supported by the forensic handwriting expert
report on pages 124 to 127 of the record of appeal. The
conclusion of the report indicates as follows-

“The dissimilarities observed in terms of figures and
letters design, stroke connection, indicates strong
degree of certainty that Milumbe Bbuku Cynthia did
not write and sign in any document in dispute; the
signature alleged to have been signed by MILUMBE
Bbuku Cynthia is a fictitious forgery.”

8.7 The lower Court accepted the evidence that the loan application

forms were not filled in by the respondent and that the

purported signature on the loan application form was not made
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8.8

8.9

by the respondent. The lower Court’s finding that there was
fraud involved in the disbursement of the loan and that the
respondent’s documents were in the hands of third parties, was
therefore not erroneous. The lower Court properly evaluated the
evidence before it because it took into account the evidence of
the police investigations (forensic report) which confirmed that
the respondent did not write on the loan application forms. The
police investigations alluded to by the lower Court took into
account other documents in the forensic report aside from the
loan documents.

Having established that there was fraud by a third party in the
issuance of the loan by the appellant which was to the
detriment of both parties, the question is whether the appellant
should be held liable for the respondent’s loss.

The evidence of DW2 was that she verified the loan application
documents handed over to her by checking if any of the
authorized signatories from her work place had signed on the
forms. Her evidence shows that she confirmed that the forms
had one of the signatories after checking the signatures which
the appellant had in the system. She checked the payslips
whose information corresponded with what was in the bank

statements. DW3 contacted the Human Resource Officer (Mr.

J20


















