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The Defendant denied breach of duty insisting that the
Plaintiff’s account was blocked because it failed to provide the
requested information.

The Defendant concluded by saying that due process was
followed and reasonable effort was made to update the

Plaintiff’s account as per Bank of Zambia regulations.

HIGH COURT PROCEEDINGS

At trial the Plaintiff called its Managing Director John Kelvin
Mumba PW1, as its only witness. His witness statement
dated 10t November, 2017 was admitted in evidence.

PW1 testified that the Plaintiff signed terms and conditions to
guide the relationship between the Plaintiff and the
Defendant. He confirmed that the Defe;ldant conducted a due
diligence in 2014 and another was being condﬁcted in 2017.
He admitted that the Defendant was entitled to request
information from time to time and failure to comply could
lead to the Defendant bank blocking the account.

PW1 stated that the only communication he received from the
Defendant with regard the customer due diligence was an e-

mail on 2nd August, 2017 requesting various information.
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The cheque that was returned was issued on 34 August, 2017
and when PW1 asked the Defendant why the cheque had
bounced he was informed that the account was restricted but
was not provided with any reasons as to why.

The Plaintiff’s lawyers wrote to the Defendant demanding that
the restriction be lifted and for compensation. They received
no reply and proceeded to issue the writ of summons herein.
That the Defendant only communicated the reasons for
blocking the account in an e-mail dated 7t November, 2017
long after the commencement of these proceedings.

Under cross-examination (XXN) PW1 confirmed that in the
email dated 7t November, 2017 the Plaintiff was informed
that in order to complete a periodic review, the bank required
a tax clearance or tax registration certificate, a complete
company form 2, annual return form, 42 or PACRA print out,
proof of operating address and proof of residential address
from John, Abraham and Catherine.

The said email also informed the Plaintiff that its account had
been restricted and the restriction would only be lifted after
completion of the review. PW1 admitted that he did not

provide the information even though it was clear.
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5.0 DEFENDANT’S WITNESSES

5.1.

5.2.

5.3.

5.4.

5.5.

The Defendant called two witnesses. DW1 was Mainala Phiri
employed as a banker for the Defendant. Her witness
statement was tendered in evidence on 20th November, 2017.
Under XXN DW1 testified that the Plaintiff was engaged
before its account was blocked and she referred to letters
written to the Plaintiff dated 19t May, 2017 and 12t June,
2017 in which the plaintiff was asked to provide specific
information and warned that failure to do so would result in
its account being blocked. (see p.175 to 178 ROA).

In further XXN, DW1 stated that the Plaintiff was given 60
days in which to provide information and the account was
only closed after an extra 30 days on 31st July 2017.

She conceded that she had no evidence that the letters she
referred to earlier had been delivered to the Plaintiff by hand
but said that was why she sent follow up emails to the
Plaintiff who did not respond.

In Re-examination DW1 told the Court that if the Plaintiff had
provided the requested information, services to the account
closed on 31st July, 2017 would have been restored but he

had, to date, not provided any information.
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The Defendants second witness DW?2 was Charles Chimata,
the Portfolio Manager who testified that the Plaintiff was
asked to provide information as its account was due for
additional due diligence but the information was not
provided.

DW?2 explained that clients had a maximum period of 150
days within which to provide requested information but the
Bank’s internal procedures allowed it to restrict an account
after it had communicated with a client three times.

In XXN DW2 conceded that the Plaintiff’s internal rules do
not bind outsiders.

The Plaintiff filed written submissions, the thrust of which
was that the Defendant could not point to any term in the
General Terms and Conditions (GTC) by which it was
authorized to block a customer’s account. The case of
Chrismar Hotel Limited v Stanbic Bank Zambia Limited
) was relied on where the Supreme Court held that where a
bank takes unilateral action with regard to a customer’s
account, when challenged to explain why, the bank must

point to a legally sanctioned reason to do so.
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5.10. The Plaintiff submitted that when the Defendant blocked its

5.11.

account before the expiration of 150 days, it contravened
clause 15.2.2. of the Customer Due Diligence Procedures
(CDDP) (p. 153 ROA) and had failed in its duty to honor the
Plaintiffs cheque when the account had an adequate credit
balance.

The Defendant likewise filed written submissions. It
contended that its duty to undertake due diligence on its
customer’s account was prescribed by the Financial

Intelligence Center Act No. 46 of 2010 (FICA) and

reflected in the CDDP which set a minimum mandatory

requirement when conducting customer due diligence.

5.12. That the Plaintiff having failed to comply with the request to

complete the CDD, the Defendant was legally and
contractually justified in placing restrictions on the
Plaintiff’s account in accordance with clause 13.3 of the
General Terms and Conditions (GTC) executed between the
Plaintiff and the Defendant exhibited at p.185 of the Record

of Appeal (ROA} and which provide as follows:

“The bank may at any time without prior notice, suspend

or close any account and the bank will not be liable to the
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client or any other person for loss suffered or incurred by
the client or such a person as a result of the bank acting
pursuant to this clause. The bank will notify the client as

soon as possible of any such suspension or closure.”

5.13. That the 150-day period for conducting the due diligence
was not binding on either the Defendant or the Plaintiff and
the Plaintiff was advised that his account would be
restricted if he failed to comply with request for information

and the Plaintiff could therefore not be faulted.

6.0 LOWER COURT’S DECISION

6.1. After considering the evidence, the trial Judge observed that
section 24 FICA mandated the Defendant to update the

information and conduct, due diligence on its customers.
6.2. The lower Court held the view that clause 13.3 of the GTC
empowered the Defendant to suspend or close any account
without prior notice and without consequential liability for
loss to the client or any person. Accoi‘ding to the learned trial
Judge, it therefore mattered not that the Defendant
restricted the Plaintiff’s account before the 150 days

stipulated in the CDDP had elapsed.











































































