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The Appellants insist that, to ascertain whether or not
the reasons given by an employer are valid, the employee

ought to be given an opportunity to be heard.

8.0 DECISION OF THE COURT

8.1

8.2

8.3

We have considered the evidence on record, the
submissions by Counsel for the Appellants and the
Respondent. We have also considered the Judgment
being impugned.

From the onset, we note as did the lower court that, the
Appellants appear to use the terms termination and
dismissal interchangeably and have even gone further to
cite authorities on dismissal and at the same time also
relied on section 36 of The Act dealing with termination.
Needless to state that, these two terms do not refer to one
and the same thing as there is a clear difference between
the termination of a contract of employment and a
dismissal.

There is a plethora of authorities on the distinction
between the two terms including the Care International
Zambia Limited® and Redrilza Limited® cases which

have been cited by both the Appellants and the
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Respondent. In tine latter case, the Supreme Court stated

as follows:
“Indeed, there is a difference between 'dismissal’
and 'termination’ and quite obviously the
considerations required to be taken into
account, vary. Simply put, 'dismissal' involves
loss of employment arising from disciplinary
action, while 'termination’' allows the employer
to terminate the contract of employment

without invoking disciplinary action.”

8.4 We have had a look at the terminations letters as well as

8.5

the Administraﬁve Manual which formed part of the
Appellants’ contract. We note that clause 13.2.2 of the
Administrative Manual provided for termination by way of
payment in lieu of notice. We aré therefore inclined to
agree with the Respondent that the Appellants’ contracts
of employment came to an end by way of termination and
not dismissal.

The Supreme Court has in a plethora of cases including
the cases of Tolani Zulu and Another v Barclays Bank

Zambia Ltd'® and the Zambia Privatisation Agency v
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James Matale'?, held that payment in lieu of notice is a
proper and a lawful way of terminating an employment
contract. While we do agree with the Appellants that the
reasons advanced by the Respondent for rterminating
their contracts were bordering on misconduct, the
Respondent had a number of options available to it such
as invoking disciplinary proceedings or electing to give
the notice required or electing to pay in lieu of notice.

The Respondent elected to pay three month's salary in
lieu of notice which as stated in the above cases, was an
acceptable form of terminating a contract. The
Respondent was not obligated to invoke disciplinary
proceedings. Therefore, the arguments and authorities on
dismissal and disciplinary proceedings are irrelevant to
this case.

However, having stated that payment in lieu of notice is
an acceptable form of termination, the coming in of The
Act and in particular section 36 (3) now places a duty on
the employer, where the termination is at the instance of

the employer, to furnish the employee with a valid reason
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for the termination. Section 36(3) of The Act reads as
follows:
“The contract of service of an employee shall
not be terminated unless there is a valid reason
for the termination connected with the capacity,
conduct of the employee or based on the

operational requirements of the undertaking.”

In our view, where the reasons advanced by the employer
have been called into question, the employer must show
that it has a valid reason that it can justify. Contrary to
the Respondent’s argument, it is not enough for the
employer to merely give a reason. In the case of African
Banking Corporation Limited v Lazarus Muntete!® we
had an opportunity to consider section 36(3) of The Act
and in that case we concluded as regards Section 36 (3)
of The Act, that the law now places an evidential burden
on the employer to establish and prove on the balance of
probabilities that there was a valid reason for terminating

or dismissing an employee.
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In casu, the Appellants have challenged the reasons
advanced by the Respondent for the termination. The
question to be considered therefore is whether the
Respondent has substantiated its reasons for the
Appellants’ termination, in order to comply with the

requirement of the law.

8.10 It therefore, becomes necessary for us to consider the

8.11

facts and circumstances leading up to the termination.
The Respondent argues that the Appellants in their quest
to table their concerns over the conditions of service,
prepared a position paper at the 11t hour, which
exceeded the scope of the issues that had been
highlighted in the memorandum which contained the
agreed talking points for the meeting. That the
memorandum is what formed the basis of the meeting
with the Board Chairman.

Further, that the position paper contained inaccuracies
and false information that mirrored anonymous letters
that were sent to the Ministry of Local Government which
led to investigations by the Auditor General and the Anti-

Corruption Commission. That the only inference is that
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the Appellants authored the anonymous letters. It is this
conduct by the Appellants that amounted to misleading
of authorities and undermining management.

8.12 The Appellants, on the other hand, argued that the
position paper was merely putting flesh on what was
already contained in the memorandum and that this
infuriated the Respondent. That therefore, the
termination was actuated by malice, based on the fact
that the Appellants lodged a complaint on the conditions
of service.

8.13 Upon a conjoint reading of the memorandum of 14th
November 2016 and the position paper, we are of the
view that the position paper was merely a detailed
account of the issues that were highlightéd in the
memorandum concerning the Appellants’ conditions of
service. By expanding on those issues, we do not see how
the Appellants actions amounted to misleading
authorities and undermining management.

8.14 In any case at page 183 of the record, is a letter from the
executive management to the Board Chairman, wherein

the Respondent ably responded to the issues raised by
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the Appellants in the position paper. By that response,
the Respondent were in effect giving their position on the
issues raised by the Applicant, which in our view is what
the Appellants were seeking. We are therefore at pains to
appreciate the reasons advanced for the termination. We
express this view because we have examined the record
and find nothing suggestive of the Appellants misleading
authorities and undermining management to justify
termination.

8.15 Further the Respondent also conceded that they did not
have direct evidence linking the Appellants to the
anonymous letters. This goes to show that indeed the
terminations were in bad faith. The Respondent having
failed to substantiate its reasons, entails that the
termination was unlawful.

8.16 The court below, being a court with the mandate to do
substantial justice, ought to have investigated the
reasons furnished by the Respondent for the termination
and in doing so, exercised its powers to delve behind the

termination. Had it done so, it would have discovered












