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against Patel JA’s Ruling or by a fresh renewed application that
found itself before Chashi JA.

It was opined that that the only way to do it was by filing a
renewed application hence the application determined by

Chashi JA.

4.10. Respondents Submissions

4.11.

4.12.

4.13.

Counsel for the Respondent pointed out that when the matter
came up before Chashi JA, the Applicants did not bring it to
his attention that the application before him was better
determined by Patel JA as she had made an earlier ruling on
the matter.

It Was further pointed out that the case of Mirriam Banda
Zimba v CFB Medical Centre Limited (supra) cited by the
Applicants was by a single Judge of this Court and Order 10
rule 41 and 7 was not considered. It was opined that there is
in fact no decision by the Supreme Court or this Court which
has considered this rule,

It was further submitted that the ruling of Patel JA stated that
the Applicants had to meet two requirements;

1. There should be a decision by the court below
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2. The Applicants should obtdin leave
4.14. It was argued that if the Applicants took the view that leave
was not required they should have taken steps to proceed
before the full Court to reverse the single Judge on the point
regarding leave.
' 4.15. It was opined that Chashi JA lacked jurisdiction to interfere
with Patel JA’s decision on that point and the argument
concluded that the motion did not state what it wanted the

Court to do in the event that it reversed Chashi JA’s ruling.

4.16. Applicants Submissions in Reply

4.17. On the issue of leave to appeal, it was submitted that if Order
10 rule 4 CAR and section 23 CAZ were in conflict the
provisions of the Act prevail, meaning that there is no
requirement to obtain leave from decisions made in open
Court.

4.18. It was pointed out that Patel JA did not order the Applicants to
obtain leave but simply stated that she had nof had sight of the
order granting leave.

4.19. It was further pointed out that the application for stay was

made in the same cause where Patel JA had conduct and the
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administrative decision to have the second application heard
by Judge Chashi could not in any way rob him of jurisdiction
as there was no decision on the stay at the time.

That the application before Judge Chashi was a renewed
application of the stay of execution refused by Musona J and
in no way affected Judge Patel’s Ruling. That the question was
not whether Patel JA was right or wrong as the only issue for
determination was whether Musona J was right in refusing the
stay.

With regard to the argument on the reliefs being sought it was
pointed out that this being a rehearing on the record the relief
sought was the same as that originally sought before Musona
J and the reliefs sought were therefore clear to the Court.

It was prayed that the application be granted.

5. DECISION

5.1.

5.2.

We have considered the record of fnotion and the arguments
filed by the parties as well as the spirited submissions advanced
at the hearing.

For clarity, we propose that we start at the beginning which 1s

that the parties were involved in litigation before Musona J who
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decided in favour of the Applicants. He ordered inter alia that
the Respondents take possession and ownership of Stand No.
1292 Chelstone, Lusaka.

The sequence of events resulting in the application now before
Court started when the Applicants applied for a stay of
execution before the lower court and the application was
accompanied by an order for the trial Judges signature to effect
the stay.

A search conducted by the Applicants revealed that the trial
Judge had not signed the order and that is what prompted the
Applicants to renew their application before this Court. The
application was heard by Patel JA who made the following two
findings at page R3 of her ruling (page 27 Record of Motion)

1. I have considered the application before me
seeking an order for stay of execution. However,
the Applicant has not placed before this Court
any document confirming that leave to appeal
was granted by the court below. I am not
satisfied that this is an exceptional

circumstance to warrant this court to grant a
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stay of execution without sight of leave having
been obtained from the court below.

2. Further, I also note that there has been no
refusal by the Court below to grant the stay of
execution, save for conjecture and almost
hearsay, on the part of the deponent.

These two findings led the Court to make the following decision;
“I am of the considered view that the application
before me is incompetent and premature, and I
accordingly decline to gr"ant the ex parte
application for stay of execution”.

The Applicants decided to revert to the lower Court for the

purpose of obtaining a firm decision on their application for

stay for which they were yet to receive a decision by Musona J.

Counsel for the Apﬁlicant misrepresented that after they

enquired the Judge wrote them a letter stating that there was

nothing to stay. What in fact happened was that after they

enquired, it was not the Judge but the honourable Judges

‘marshal who wrote to them. They were advised that the Judge

had not signed the order because he had earlier on signed a
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vesting order in relation to the subject matter of the litigation
and there was therefore nothing to stay.

5.8. Now armed with what they believed was an order by the lower
Court denying their application for a stay of execution they
again renewed the application for a stay of execution before this
Court but instead of appearing before Judge Patel, the matter
was allocated to Judge Chashi.

5.9. After considering the matter, Chashi JA referfed to Judge
Patel’s finding that there was no evidence that leave to appeal
was granted and he proceeded to determine as follows;

“In my view, what the aforestated entails is that the
notice and memorandum of appeal which were filed
in this Court without leave of the court are of no
effect as they are a nullity. In the same breath, the
application before me, which is anchored on the
same cause, which was assigned to the nullified
notice and memorandum of appeal is incompetently
before me ....... »”

5.10. The Applicants argument that assailing Chashi JA’s ruling has

no effect on Judge Patel’s ruling holds no water at all because

it 1s quite clear to us that all Chashi JA did was amplify the
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Patel JA’s on the question of the absence of proof that leave to
appeal was granted.

The actual decision on this issue was made by Patel JA and in
our view, Judge Chashi correctly found that he lacked
jurisdiction to determine the matter. He was in fact only
confirming the finding made by Patel JA whose ruling he
quoted. It is clear that Judge Patel believed that the Applicant
ought to have obtained leave to appeal. Counsel for the
Respondent is therefore quite right when he argues that the
finding by Judge Patel which has never been set aside still

binds the parties.

. The Applicants have approached this issue as though it was

- introduced by Judge Chashi when in fact not. Judge Chashi

5.13.

had no jurisdiction to contradict Patel JA whose decision could
only be assailed by moving the full Court to reverse it, in a
similar manner as the motion ﬁow under consideration made
under section 9(b) CAZ as read with Order 10 Rule 2 (9)
CAR.

We cannot, at this stage, pronounce ourselves on the merits of
the argument as tc; whether leave to appeal was in fact

required because the effect of Patel JA’s ruling was that leave
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was required. We can only react to that question after being
moved as indicated above.

We in turn are equally robbed of jurisdiction because the
foundational issue is the finding by Patel JA that the
application before her was incompetent for failure by the
Applicants to show that they had obtained leave to appeal to
this Court.

Judge Patel’s finding that the proceedings were incompetent
was not challenged and continues to bind the parties,
including this Court; On account of this, all the other issues
and arguments raised and advanced by the parties are
rendered academic.

In the premises, the renewed application to stay exeéution of
the Judgement of the lowe-r Court has no foot to stand on and

1s consequently dismissed with costs to the Respondent.
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